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How can we live without our lives? How will we know it's us without our past?
John Steinbeck—The Grapes of Wrath
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ABSTRACT
CHRISTOPHER MICHAEL BLOCKER: The Stones and the Bones: Modern Issues in
Cultural Property
(Under the direction of Aileen Ajootian)

Cultural property has recently become an important issue in the international
community. Major museums across the United States, including the Metropolitan
Museum of Art and the J. Paul Getty Museum, have been involved in litigation or settled
out of court with foreign governments who claim objects in their museums' collections
were looted or stolen from native soil. The topic of repatriation occupies one aspect of the
thesis. Another section is concern with the philosophical framework within which people
may think about cultural property and its implications, as well as about vital issues in
ownership. The major part of the thesis is dedicated to the modern controversies
surrounding the Elgin Marbles from the Parthenon in Athens and the excavated material
from Machu Picchu, currently at Yale. I briefly sketch the history of each place and then
investigate the excavations made and the laws in force at the time. Finally, I attempt to
adjudicate each issue by offering solutions that would be beneficial to all parties
involved. An appendix provides further examples of current topics in the field.
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Preface
Before we begin our study of the issues surrounding cultural property ownership,
it is important for readers to know why this essay topic was chosen. The author, Chris
Blocker, is currently a senior at the University of Mississippi, majoring in classics,
philosophy, and anthropology. He has done this work in an attempt to prepai'e himself tor
the intellectual rigors of law .school and to have a more or less comprehensive
understanding of human development in its many wonderful and diverse manifestations.
More important, however, is the desire to construct a thesis could be applied practically
to mitigate conflicts that affect the postmodern era in important ways.
The study of cultural property ownership fits this desire perfectly. In today’s
world, as in the past, treasures of cultural heritage are being openly sold and traded on the
open market, which is thriving.* As a result, the economic forces at work are evident with
disastrous effect, with a high demand for relics pushing auction prices to new heights.
One has to look no further than the internet auction site Ebay.com to find examples of
Egyptian, Greek, Phoenician, and Roman artifacts being sold to the highest bidder, some
at ridiculous prices, all with dubious historical documentation. To supply this demand,
again as in the past, tombs and other vital sites are looted for their pottery, gold, precious
stones, or any other artifact that might fetch a decent price. The items are pulled from the
graves or temples and the remaining material is scattered like debris, thus destroying the
integrity and context of the prized artifacts. Additionally, much of what grave looters
consider to be “ancient rubbi.sh,” as Schliemann once said, is really essential pieces of an
elaborate puzzle, and when disarticulated, will never again be able to impart fully the
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significance of the site. And vv'hen a site is looted, it is destroyed, erased from the
archaeological record, and a piece of all of us goes with it.
Many may shrug at the idea that cultural heritage preservation is an important
national concern, since the war on terrorism and domestic economic woes due to natural
disasters such as Hurricane Katrina are the primary focus of people's attention nowadays.
Culture, however, is something that we can have and hold on to even when the waters
surge and the levees break; an ethnic, national, and most importantly, human
phenomenon that binds us together and gives people a sense of unity. Come what maycatastrophic tsunami in the Indian Ocean or a Category 5 hurricane in the Gulf of
Mexico, culture provides continuity with the past, a way for us to assuage the pains of the
present with a means to believe in a future for ourselves.
But what happens when these artifacts, so vital to the understanding of our own
humanity, are pillaged by thieves from sites unprotected? We become isolated in our own
time, unaware of the amazing similarity of humans then with humans now. As one
famous archaeologist put it, being able to study the relics of the past is “of central
relevance to the present time: only in this way can we seek to achieve a long-term
perspective on the human condition."” A potentially vital history lesson in the art of
living, of surviving this world, is raped from our collective memory when a tomb raider
takes even a single ceramic fragment from its original, in situ location. I believe the
people of the world must comprehend culture and its various manifestations as a value of
highest importance. After all, the exploitation of cultural sites is an excellent bai-ometer
of “regional warfare, poverty, and political instability. . .[in] the continuation of the

■ Renfrew and Bahn 2004, p. 9.
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international antiquities market."^ If preserving history means, as a consequence, solving
these eternal problems, then our collective future is assured. Therefore, perhaps, saving
history is analogous to saving society and the world at large.

1

Warren 1999, p.

X
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Introduction: Approaching the Cultural Property Debate
In order to assess properly the legitimacy of a claim to a particular piece of
cultural property, we must first construct a philosophical framework with which we can
discover whether or not a claimant's assertion of ownership is justified. This effort
assumes, of course, that one can in fact own the past, in the way one owns a car or other
piece of property. And, if a right to ownership of cultural property is philosophically
tenable, we must first have an idea of what constitutes the past, to know exactly to what a
party is laying claim. Not only can the past and cultural heritage be thought of in terms of
physical remains (i.e., archaeological artifacts, ecofacts, features and sites), but also in
terms of the information derived from those physical remains. This process must be
applied in order to present a thorough and systematic philosophical framework in dealing
with each of the case studies presented.
First, I advance a universally applicable definition of what defines the past and
cultural property, followed in turn by an argument for any parties’ ownership of cultural
heritage. Only then can moral and philosophical guidelines be constructed for the
adjudication of the ownership debate. Additionally, in the design of this “ownership
formula," there must be due consideration for all values and perspectives associated with
preservation of cultural remains. For this purpose, several of the arguments historically
used to justify ownership of cultural property will be analyzed.
So then, what is the past? In addition to tangible, physical remains, such as
archaeological sites and artifacts, the past consists of mental constnacts as well. The
myths, information, and other relevant data that constitute what we call “the past" and

1
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history are all part of this discussion. And while the difference between the two (tangible
and intangible) is both obvious and significant, both must be taken into account if a
comprehensive, integrative philosophy is to be constructed. Moreover, while both are
important in the overall scheme, it is the difference between the actual artifacts and myths
and information that distinguishes what is justifiably ownable and what is not.
Is the past able to be owned? From a theoretical standpoint, this question is not so
hard to ask. From a practical standpoint, it is quite absurd. Theoretically, the states and
peoples that lay claim to the remnants of the past are not necessarily constituted by the
descendants of the peoples that created them, nor are they usually representative of the
values of said people. The strongest legal claim to ownership of cultural property is by
those whose direct ancestors created it, for then these remains become a form of direct
heritage, passed down from one generation to the next, like an heirloom. This includes
the land itself, where a site might sit or an artifact lie unearthed. Value lies not only in the
objects, but in the land as well. But since there are (with a few exceptions) no distinct
groups of descendant relations from the original creators of the monuments discussed
below (at least with a strong claim to being said descendants), the question “can the past
be owned?” is quite justifiable due to the ambiguity of whose ancestors created the
artifacts in dispute.
Practically, this question will prove, if anything, a hindrance in the arbitration of
the cultural property debate. If we answer this question “no,” that there can be no owner
of the past and its products, then all laws regarding the protection, importation and
exportation and sale of cultural artifacts will be null and void. As a result, looting will
become justified, as will the sale of artifacts and even the theft of these artifacts from
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museums, for if they are not owned by anyone, then taking them is not really theft. Chaos
can be the only result of saying no one owns the past. And while stating that someone
owns the past because saying otherwise would be bad is a utilitarian argument, with its
own susceptibilities, we must assume for the sake of everyone involved, and the world at
large, that cultural remains do, in fact, belong to someone, in both a philosophical and
legal sense. As I will conclude at the end of this paper, cultural heritage must the legal
property of one party or another, but all people have a moral responsibility to preserve it
at all times and in all places.
This conclusion satisfies the tangible aspect of the past, but what about the
intangible? Can those things be owned? Unlike physical remains, myths and other forms
of cultural information can legitimately be thought of as part and parcel of humanity's
collective property. Textbooks refer to them, and scholars rely upon them in the
inteipretation of artifacts. It is important that they be available for everyone to enjoy and
to learn from The main point here is that myths be preserved in its original form and that
information is not intentionally misconstmed to further some political or ethnic agenda.
While physical, tangible remains must be protected from looting and illicit sale,
information must be widely distributed. One cannot have rights to information (of the
archaeological sort) the same way one can have rights to artifacts themselves. Unlike
singular artifacts, myths and information can and should be replicated and radiated.
Information improves mankind, and those who possess the sites and artifacts whence the
facts come have a duty to everyone to expedite their dissemination.
In the first chapter, we shall discuss some of the broader philosophical ideas that
frame cultural property ownership. In the next chapter, we take a look at the philosopher

Blocker

4

Karon Warren's description of the basic questions and assumptions with which all
cidtuiail property debates must come to terms. Following this discussion, the first of two
case studies will be presented—the infamous controversy over the Elgin (or Parthenon)
Mtirbles. Here we take a historical look at the actions of Lord Elsin and the laws of the
Ottoman Empire, as well as modern scholarship, in order to determine who should be the
rightful owner of these ancient Greek treasures. The second case occupies the third
chapter, in which we take the same approach with the archaeological material from
Machu Picchu and the contemporary debate over its rightful ownership. Finally, an
appendix of current, up-to-date issues in cultural property ownership will be provided.

Blocker 5

Chapter I: A Philosophical Approach to Cultural Property
While concluding that archaeological artifacts may be legitimately owned, this
conclusion does little to establish who actually owns it. Karen Wan*en argues that there
are three competing claims to ownership, observing that claims to cultural property come
in three forms.

First, there is the assertion that everyone owns the past, since it is

“humanity's past.” Thus, no one person's claim is any more legitimate than any others’.
Second, a specific group (i.e. nations, indigenous peoples, collectors, museums, scholars)
is entitled to what is disputed as “that group speaks for or represents the important values
that are at stake in the debate over cultural properties.”" Finally, no one owns the past, as
it is not ownable. The three claims of ownership elicit various arguments, discussed
further below. For now, I will examine Warren’s classification mechanism based on ‘ the
three R’s,”^ which I do in order to lay a rough foundation for our discussion of cultural
property.
First is the right of restitution, an argument that states an artifact must be
repatriated to the country of origin. Second is the right of restriction regarding
importation and exportation. Third, and slightly ambiguous, are rights retained, and these
include rights of ownership, access, and inheritance."* To justify the three R’s, Warren
posits three foundational arguments. These arguments are based upon essential beliefs
concerning the prerogatives of states and individuals in regards to personal and property

' Warren
- Warren
'Warren
■* Warren

1999.
1999,
1999,
1999,

p. 3.
p. 3.
p. 3.
p. 3.
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rights. The three arguments are the Cultural Heritage argument, the Country of Origin
Ownership argument, and the Scholarly and Aesthetic Integrity argument.
The Cultural Heritage Argument holds that “all peoples have a right to those
cultural properties that form an integral part of their cultural heritage and identity (i.e.
their “national patrimony").

Thus, the exportation of cultural properties from their

original countries violates the rights of both the original countries and the peoples that
produced them.^' As such, properties currently housed in foreign museums and those held
by (foreign) private collectors should be repatriated to the country of origin, and the
exportation of properties ceased immediately to prevent further violation. This approach
is ba.sed on the assumption that governments are justified in protecting those properties
that are relevant to their values and that “represent their national identity."^
Next, Warren states that “the Cultural Heritage Argument raises the vital issue of
the relevance and legitimacy of claims to cultural property based on considerations of
national patrimony.”^ According to her, it only pertains to those properties that are “of
special historical, ethnic, religious, or other cultural significance.”^ Therefore, it could be
said that any item that does not definitively mirror current social mores in the country of
origin could legitimately be exported without violation of rights. Inversely, a country
presently holding a foreign property could claim that it has been held by them for such a
time that the property is now a part of their national identity and is subject to the
protections of the Cultural Heritage Argument. Clearly, more arguments are needed to

^ Warren 1999, p. 8.
^ Unlawful exportation is implicit
^ Warren 1999, p. 8.
^ Warren 1999, p. 8.
Warren 1999, p. 8.
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provide countries of origin with concrete rights to any cultural property that emanates
from them.
This is where the Country of Origin Ownership Argument comes in. This
argument states that “The past, as expressed in cultural property, is owned by the
,,i()

property’s country of origin.

This argument is a simple one, as stated. Where the

Cultural Heritage Argument leaves loopholes for interpretation, this one defines
ownership by a question answerable by yes or no,“was this property produced within a
certain country's borders?” If yes, then that property is owned by the original country, if
no, then not. This argument is a rather oversimplified but efficient, means of determining
ownership issues by all the countries in the world.
This argument is broad enough to stand alone, immediately making the other two
redundant and irrelevant. The problem is that it ignores critical historical questions,
namely, how can one simply state that a cultural artifact is owned by the present country
of origin when lands and borders have changed so much over time? The concept of
country is relatively new, as are the resultant state and national entities. After all, most of
the political boundaries of Europe were drawn only 200 years or so ago, and some far
later. This fact presents a dilemma in that the land from which cultural properties come
has (usually) had several “owners,” in the sense that successive peoples and governments
of various nationalities have ruled the countries of origin. The state of Texas, for
11

example, has flown under six flags in the past 500 years.

First was the French, then the

Spanish, followed by the Mexican, Republic of Texas, American, Confederate, before
returning to the United States. The Texas example is indicative of some of the legal and
10

Warren 1999, p. 9.
Of course, we must also consider Native American habitation of the land in the same way we do that of
countries whose hags (lew over the territory.
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empirical problems that could stand in the way of determining exactly which government
has the right to call the land they govern theirs. For in order to state that a particular
property belongs to a particular party (a state or nation), one must positively assert the
legality of the present authority. In most cases, this is simple. In other cases, such as
certain countries where regime change is frequent, determining the legitimate authority is
difficult.
The final argument for assuming the three R’s Warren calls the Scholarly and
Aesthetic Integrity Argument. This argument states that “the practices of collecting and
importing cultural properties contribute to the breakdown in the scholarly value of those
properties and their aesthetic integrity as an artistic complex (e.g., by mutilating large
monuments, disrupting a series of interconnected panels, “thinning” intricately carved
stelae, destroying the complex system of hieroglyphic inscriptions necessary for
12

identifying artifacts).

Essentially, the argument revolves around the premise that the

greatest duty of all parties is to preserve cultural artifacts, without mention of inherent
rights ownership. The conclusion here is that national ownership is the best means of
preserving the aesthetic integrity of these artifacts.
The careful observer will notice that unlike the Cultural Heritage and Country of
Origin Ownership arguments, the Scholarly and Aesthetic Integrity argument asserts that
nations have a right to artifacts as an empirical conclusion rather than a premise based on
moral obligation. Therefore, if it could be scientifically proven that certain import/export
methods presented no definite threat of harm to an artifact, then they would satisfy the
essential notion that preserving cultural properties is of primary importance. Hence, a
state could not claim ownership nor rightfully restrict importation or exportation. This
Warren 1999, p. 9.
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argument is an especially tenuous claim for the right of states simply because it rests on
field results and not on a basic right.
With the three R's explained based on the preceding argument, WaiTen explicates
six arguments against these claims, and presents them as exceptions to a rule, the rule
being the three R's. In her words, she calls these arguments “basic plot line[s] of a
13

Story,”

,U4

where each argument is like a “variation on a theme.

Articulating these

arguments is important because we shall see how one or more are used in various case
studies to justify removal of the artifact(s) in question. Additionally, it should be pointed
out that she maintains that the following arguments are used against either foreign
countries or foreigners, without mention of nationals. This is significant because there is
implicit the argument that ownership of cultural properties is held by not only sovereign
nations, but also by the individual citizens that constitute them.
The first of these arguments against the three R’s is called “The Rescue
13

Argument.

This argument says that a foreign paity has an entitlement to a piece of

cultural property because had not this party “rescued” an artifact, it would have been
either damaged, destroyed, or looted, in which case it is doubtful anyone would ever have
known about it, save for buyers on the black market. This appraisal disregards the
question of whether or not the party who extracted the piece was Justified in taking it
from its country of origin in the first place, only that the end result justifies the means
employed. As a result, any such nation or interest group from whom an object has been
taken has no claim to it. This argument is composed of three parts. The first is that the

Warren 1999, p. 3.
Warren 1999, p. 3.
Warren 1999, p. 3-4.
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“values preserved and interests served

legitimize rescuing artifacts as a matter of

policy, regardless of cost-benefit. The second states “the benefits gained in a particular
..17

case justify the rescue in that case.

Third, the rescuers now have the sole right to what

was rescued and can properly pass these things down to heirs, or sell them as they
IS

please.
According to Warren, this ai*gument is comprehensive for the issues at hand
.,19

because it addresses “values, rights, and utility (e.g. cost-benefit).'’

Thus, she says, the

soundness of this point is predicated on the validity of the following five arguments. This
last statement, I think, is a little hasty, as there are exceptions that have almost universal
approval without presenting a clear moral or ethical dilemma, as most cases of antiquity
theft certainly do.
The Foreign Ownership argument is one of legality. It says that if antiquities were
taken from their in situ location or imported legally the current holder has a legitimate
claim to their rightful ownership and the three R’s, restitution, restriction, and right of
ownership have no import because they were not violated in the first place. While legality
may seem plain, primafacie, it is no easy matter to determine. As Warren asserts, there
are six questions that must be satisfactorily answered before legality, as we understand it,
can be presumed. These questions are “1. According to whom was the cultural property
legally removed? 2. Was the country of origin under foreign rule at the time the property
was removed? 3. According to which laws was the removal deemed legal? 4. What is

ifi

These “interests and values” are undefined by Warren and are probably best understood in the context ot
a specific event.
Warren 1999, p. 4.
18
This argument is essentially what constitutes salvage laws in many countries. If a ship has sunk and been
abandoned, anyone who can access the wreck has virtually unlimited rights concerning what they retrieve.
As such, this argument against rights of original countries has a contemporary lesal precedent.
Warren 1999, p. 4.
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illicit or illegal under the existing law of the country of origin? 5. What are taken to be
the relevant facts bearing on the issue of legality? 6. Are the facts intersubjectively and
intercLilturally verifiable and agreed upon as facts?""^'
Even when addressed, however, the inevitable cultural differences in values will
no doubt have a bearing on what is taken to be “fact.” This recumng theme will be
presented in the case studies. It should also be noted that resolution of these legal
21

questions have “definitional [and] empirical

foundations revolving around the degree

to which cultural values are upheld.
The third argument is called Humanity Ownership and claims that since
antiquities are part of a collective past." No one can rightfully own them, as they are not
ownable, because the values inherent in antiquities are representative of humanity as a
whole and not relegated to a specific country or people, regardless of physical location.
They have a kind of eternal link, through these values, to mankind that makes them a part
of everyone’s past but particular to no one. As such, no law delegating ownership of
cultural property is legitimate in the ethical sense and any such law should be overturned.
Warren astutely points out that this argument assumes that there exists, in fact, a
common humanity. If “common humanity” means that humans created cultural
properties, and since we are all humans, we are entitled to them, then yes, there is a
“common humanity.” But this premise can be challenged on a number of fronts. For
instance, Marxists believe that humanity must be defined spatiotemporally and
materially. For them,“human nature is always a response to the prevailing mode of

20

Warren 1999, p. 4.
Warren 1999. p. 5.
■■ Warren 1999, p. 5.
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economic production in a society or culture.”

Thus, the presumed link between humans

is nonexistent because there are fundamental differences in the way people live and
function. Alternatively, traditional feminists claim that since modern society is staictured
by gender, race, class, and other demographics, any notion of “abstract individualism”""^
is meaningless. For not only is society structured along these lines, but it is defined by
them, much in the same way Marxists believe humanity is defined by place, time, and
economic systems.
I have discussed this issue previously, concluding that the argument for ownership
of cultural property by no one, or inversely, everyone, is absurd. My argument applies
here for the same reasons, although WaiTen’s perspective highlights the utilitarian nature
of it. If one can justify committing any action for the sake of achieving some end, rather
than doing it for its own rational and intrinsic sake, then as a result one could
theoretically Justify almost any act on the grounds that you expect it to produce benefits,
even if in fact it produces only negative results. This classic deontological argument
against utilitarianism might suggest that one ought to view property rights as well as
human rights as being either right or wrong intrinsically, rather than evaluating them on
the basis of what they do not achieve. For instance, as Warren illustrates, there are
grounds for believing that the past, in both forms (material and immaterial), is the
property of everyone. And as I have said, I think that in a purely theoretical sense, this
argument is correct; the past is everyone’s right and everyone’s responsibility. If
translated into law, however, I fear that our treasured past would be devastated by

23

Warren 1999, p. 5.
^ Warren 1999, p. 6.
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looting, all justified because the looters have as much a right to it as the countries of
origin or the scholars who study them.
Next is the Means-End argument. This argument claims that the exportation and
sale of antiquities has “materially aided the promotion of many important values; the
preservation of priceless artifacts;"^ the enrichment of aesthetic sensibilities; the
advancement education and scholarship; the breakdown of parochialism; the
encouragement of cultural pluralism,” and most importantly, it advances the “role of art
,.27

as a goodwill ambassador.

Essentially, this argument posits that because these values

are desirable, and to achieve them requires that cultural property maintain some “free
flow,” then any restriction on their sale, importation or exportation is unjustified.
This utilitarian argument raises certain questions. The three R's

restitution.

restriction, and right to ownership—ai'e all correctly predicated upon deontological
foundations."^ That is, these rights exist as an extension of the basic rights of the state
from which cultural properties originate. The questions that this argument elicit are as
follows: “1. What is the scope of such utilitarian claims? 2. Are only some practices of
selling or exporting some cultural properties undesirable and unjustified, and hence only
some restrictions desirable and justified on utilitarian grounds? 3. Is the scope wider than
this? And even if the utilitarian benefits of(some) unrestricted export/import practices is
established, where should the cultural properties stay? 4. Should one [protect cultural
property] through physical protection, economic incentives and sanctions, embargoes,
screening and licensing systems, or import/export regulations? 5. If the use of export-

2.S

Warren 1999, p. 6.
In this sense, the Means-End argument mirrors the Rescue argument
27
Warren 1999, p. 6.
28
Not according to Warren, but to the author
26
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import regulations is desirable and justified, one must state exactly which ones are, which
cultural properties are/should be regulated by them, and how appeal to them preserves the
relevant values at stake. Clearly, the substantive issues raised by these several questions
are not to be taken lightly, and answering them is a heavy burden for those who would
advocate such a position.
The fifth argument is that of Scholarly Access. It assumes as its basic premise that
scholars have the greatest right to cultural property, as they are the ones “whose primary
,.30

responsibility or role is to promote and transmit cultural information and knowledge.
If the three R’s are instituted, then there is a strong possibility that scholars may not have
the necessary access to the objects they study. And if they cannot access them, they
cannot study them or spread knowledge of their meaning. This point is important because
if scholars cannot access what they study, how can mankind learn anything about its
past? Warren here makes an important distinction in how this argument is interpreted. Is
it an argument that aims to achieve a certain end, namely, the ability of scholars to access
cultural properties, or does it assert that scholars have an inherent right to access these
objects? If we take the former to be true, then the Scholarly Access argument is simply a
form of the Means-End argument and is subject to the stipulations stated above. If it is
the latter, it then becomes a question of elucidating why it is scholars, and not the
countries of origin, that have the basic right to their ownership. A secondary premise of
the need for scholarly access, Warren asserts, is the claim that preservation of cultural
properties is the desired end. In this case, it mirrors somewhat the Rescue argument.

29
10

Warren 1999, p. 6.
Warren 1999, p. 7.
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Sixth on the list is the Encouragement of Illegality argument,

Since the three R's

restrict the sale and exportation of antiquities, illegal activities (looting and subsequent
sale of looted items on the black market) are encouraged, as demand for these objects
creates a financial incentive for those who would supply them. The argument says that
these acts are bad and we should not assist their commission. This is a question to which
advocates of decriminalization of drugs, prostitution, and other lascivious acts often
resort. As the argument goes, reduce crime by contracting the acts deemed illegal. The
issue begs the question, is restricting behavior (i.e., looting, sale of stolen artifacts) a part
of the problem or part of the solution? In turn, this question assumes that there is nothing
morally wrong with these acts and that is why they ought not to be banned, and that
“crimes” do not violate rights, but are merely outlawed for various socio-political
reasons. After all, an act should only be illicit if it violates rights. Otherwise, why would
one argue for allowing acts presumably insidious and vile? And while some people may
consider acts such as the consumption of alcohol (an act formerly involved in the same
dispute during Prohibition) insidious and vile, we do not ban them because their
consumption does not violate anyone’s rights. In the context of the three R’s, this
question does not apply because the acts of looting and selling material known to be
illegally procured is almost universally condemned as morally wrong. Thus, no issues
would be solved by the decriminalization of these acts.
In summation, we have looked at the most common arguments that opposing
parties give in cultural property disputes. Each has its own weaknesses and these have
been pointed out. In the chapters that follow, we should be aware of how each party in
the debates uses these arguments, often in combination.
Warren 1999. p. 7.
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Chapter II: The Case Studies
Now that a rough method for viewing the ownership issues implicit in cultural
property has been set out, actual examples are required so that these principles can be
practiced and applied. The case studies discussed below are contemporary legal
controversies involving ethnic, cultural, and political factors that make them hot topics in
a very real sense. They are historic disputes and involve two great modem powers (the
United States and Britain) and two of the great ancient civilizations (the Inca and the
Greeks).
Each site has also been recognized by UNESCO as a World Heritage Site, the
Acropolis (of which the Parthenon is the main element) since 1987 and Machu Picchu
since 1983.'^“ Moreover, both are listed as candidates in the “New Seven Wonders of the
World” project, a distinction, which combined with UNESCO status, reflects their
enduring importance to history and marks them both as outstanding achievements of
humanity.'^'^ If anything, their likely election to the New Seven Wonders will only
exacerbate the tensions already brewing over their respective material remains.
The object of these case studies will be twofold. First, given the historical
background and the circumstances suiTounding the expatriation of the properties, I shall
attempt to determine whether or not the removal was legal and/or ethical. Secondly, the
question of repatriation will be explored. Should these properties, the jewels of their
respective museums’ collection, be returned to their countries of origin? This part will be
addressed in the last section of each case.

.^2

■ http://whc.unesco.org/en/list
http://www.new7wonders.com/index.php
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The Elgin Marbles: The Sculpture from the Parthenon
The Elgin Marbles occupies one of the most important and prestigious positions
in the world of museum art. These sculptures from the Parthenon represent to many the
apogee of Greek art, being crafted in the High Classical style at the height of Athens'
power. It was for the beauty of these sculptures that they were removed by Lord Elgin at
the beginning of the nineteenth-century, and since housed in a special gallery in the
British Museum, where they are seen by millions every year. But today a controversy is
brewing over who should have control over the sculptures. The British say that they have
preserved the marbles for almost two centuries, and that their removal was legal at the
time. The Greeks, on the other hand, dispute the validity of the British Museum’s claim,
arguing that the Ottoman Empire, the authority in Greece at the time the sculptures were
removed, did not have the right to sell or give away pieces of Greek antiquity. Today the
dispute stands as the centerpiece of an international effort by many countries to repatriate
artifacts from foreign, especially western, museums. In this section I shall outline the
history of the Parthenon and then describe and analyze Elgin’s acts. Finally, I shall sketch
briefly some of the arguments made by both the Greeks and the British, and then
recommend how this controversy might be best solved.
History of the Parthenon
The two most important events immediately preceding work on the Acropolis
were the Peace of Kallias in 451 B.C. and the transfer of the Delian League fund from
Delos to Athens in 454.^"^ The “Thirty Years Peace” with Sparta allowed Athens to focus
upon reconstructing the Acropolis, the city’s citadel and “centre of prestige.

Neils 2001, p.24.; all dates B.C. unless otherwise noted
Hopper 1976. p. 185.

35

which the
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Persians had sacked in 480. The transfer of the League treasury enabled the Athenian
Assembly to vote to begin in 447/6 a series of elaborate maible buildings, including a
.^7

great new temple to Athena, the patron deity of the city and goddess of war. 5,000
talents and 200 per annum for the next fifteen years were reserved from the League fund
for work to begin, a sum worth around a billion dollars today. Historically, the Acropolis
.18

had often been the scene of grand building schemes, going back to the Mycenaean era.
The wealth of the new temple made its extravagance plain. As one writer recalled in a
third-century account of Athens, there is “something out of this world and worth seeing,
the so-called Parthenon, which lies above the theater; it makes a great impression on
ly

sightseers."
Prior to the construction of the Periclean Parthenon, a late-Archaic predecessor
was under construction when the Persians raided it, and so the later building simply
expanded and modified the original design.

The Parthenon was a reminder to the

Athenians, the Greeks at large, and the Persians of Athens' great victories over the
Persians and those who died defending Greece in the battles of Marathon, Salamis, and
41

Plataea.

And indeed, it was to become the crowning achievement of Periclean Athens, a

symbol for the apex of Greek culture.
Construction was begun in 447 and continued until 432, under the guidance of
architects Iktinos and Kainkrates."^^ The high point occurred when Phidias’ massive

36

Sealy 1976, p. 302.
Sealy
1976, p. 284.
38
Chadwick 1976, p. 5.; Jenkins 2006, p. 71.
39
Heraclitus Creticus, in Austin 1981, p. 151.
40
Kondaratos
1994, p. 24.
41
Camp
2001,
p. 79.
42
Jenkins 2006, p. 79.
37

Blocker 19
43

chryselephantine statue of Athena was dedicated in 438.

Further work on the

44

pedimental sculpture continued until 433/2. The Parthenon, “the largest and most
sumptuous building that had ever been constiucted on the Greek mainland.

4.S ●

is a Doric

peripteral amphiprostyle temple, with a row of columns on each side and a double row of
columns at each end. The building is exceptional in that it is constructed exclusively of
46

marble, quarried nearby at Mount Pentelikon.

The platform, or stylobate, measures

69.51 by 30.86 m, and was originally surrounded by forty-six columns, eight on each end
47

and eighteen on each side.
The cella also had an unusual plan, being divided into two parts, the naos to the
east and the opisthociomos to the west. In the naos was housed one of the most famous
and celebrated statues of all time, crafted by an equally famous and celebrated sculptor,
Phidias. His Athena Parthenos was a staggering twelve meters high, sculpted of ivory and
,48

gold, and “arguably the single most important object in Classical Athens,

The statue

was dedicated in 438 B.C. and remained in the Parthenon for about eight hundred years,
49

disappearing from the historical record in the late fourth-century A.D. In the
50

opisthodomos was housed the cult and municipal treasury.
The Pai'thenon is remarkable for three aspects of its construction: the plan, the
architectural refinements, and the sculpture program.'^’ The plan of the building fits a 4:9
ratio throughout, creating a pervasive architectural harmony of width to length, height to

4.1
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width, and column spacing to column height.'*^" One innovative manifestation of the 4:9
ratio was an eight-column fa9ade, compared to the traditional six. The interior is also
exceptional, with the unprecedented two-story Doric colonnade of the tiaos, which
surrounds the statue of Athena, thus framing it and creating a more attractive visual
space.

Previously, interior colonnades had only run the length of the cella.'^"^
The architectural refinements include curvature and entasis, or “tension.” As the

first-century B.C. Roman architect Vitmvius points out, these refinements were created to
prevent the columns from seeming to fall outward.

Curvature is evident in the stylobate

and thus the steps, with a 6.75 cm curve at the short ends and an 11 cm curve at the
flanks, which allows the foundation of the Parthenon to appear straight, even though it is
not.

The columns lean inward 7 cm and swell in the middle like a cigar, thus

exaggerating the perspective of the building, making it seem taller and larger than it
51

really is.

The corner columns are also larger in diameter by 6 cm and are set closer than

the other columns by 25 cm. The result of these refinements is architectural harmony,
freeing the Parthenon from the “static quality” inherent in Doric architecture.'^^ Although
the Parthenon has many such features, the designers “aimed not at radical innovation, but
59

instead at a sophisticated, elegant interpretation of traditional refinements,

Part of this

sophistication was the fusion of the Ionic and Doric orders, another unprecedented
feature of the Parthenon which marks it as perhaps the most unique and certainly the
most salient temple the Greeks ever built.
Camp 2001, p. 75.
53
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The sculpture program of the Parthenon was also remarkable, bearing an
unprecedented amount of sculptural adornment, involving the work of over ninety
sculptors, performed under the guidance of Phidias, the leading sculptor in Greece.

The

effect of these were that “The idealized human form perfected in the sculpture of the
.,61

Parthenon was now appropriated for the representation of deceased Athenians,

Thus,

the sculpture program is more than just a series of figures, but is a reminder and
reflection of the social milieu of mid-fifth-century Athens. In a way, the stones preserve
the unmatched optimism of a culture at its height, in a degree that no other civilization
had yet known. We should keep in mind during our discussion the cultural meaning of
the material, and what it means to people today. On the Parthenon, the four groups of
sculpture include the pediments, the Doric frieze crowning the exterior colonnade, the
Ionic frieze surrounding the cella, and the dedicatory chryselephantine statue of Athena.
According to Pausanias, the second-century A.D. travel writer, the east, or front
pediment was adorned with the story of Athena’s birth as described in the Homeric Hymn
to Athena!"- The myth of Athena’s birth says that Zeus, king of the gods, made love to
Metis, the goddess of wisdom. Afraid that Metis might birth children more powerful than
himself, Zeus swallowed Metis whole. Nine months later, Zeus had a headache so terrible
that he ordered his son Hephaestus, god of the forge, to strike him on the head in order to
relieve the pain. When Hephaestus did this, Athena arose from Zeus’ split skull, fully
grown and armed. The A.D. 1674 drawings of Jacques Carrey reveal the organization of
this scene, although the center of the east pediment had been removed in the sixthcentury to make room for the apse of the Christian church, so interpreting that part of the
60
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Statuary is still somewhat speculative.

In the center of the pediment was Zeus, either

standing or enthroned, with Athena standing in front or beside him. Beyond Athena stood
Hephaestus, standing in wonder with his axe. On either wing of the pediment stood a
collection of the Olympian gods, beholding the wondrous birth.^ The west pediment
depicted the mythological contest between Athena and Poseidon for possession of
Athens. In the center were Athena with her olive tree and Poseidon with his trident, ready
to strike the Acropolis. Beyond each of them were two-horse chariot groups, followed by
65

the legendary royal families of early Athens.
The Doric frieze was composed of ninety-two metopes, fourteen on the east and
66

west flanks and thirty-two on the north and south sides,

A Doric frieze, unlike an Ionic

frieze, is not continuous, but rather punctuated by triglyphs, a fluted tablet with the
central element directly above the axis of the column below it. The Doric frieze is on the
exterior, situated above the architrave and below the pediment. In antiquity, the frieze
67

was polychromatic, the red of the metopes contrasting with the blues of the triglyphs.
Each side of the frieze depicted a different scene, but all were unified by the theme of
war. and more importantly, the victory of civilization (i.e., Athens) over barbarism (i.e..
68

Persia).

Indeed,“The Parthenon was less a cult place than a war memorial, dedicated as
.69

much to the glory of Athens and Athenians as to the city goddess Athena.
At the east side is the giantomachy, where the Olympian gods are fighting the
giants. The south shows a centauromachy, with Greeks fighting centaurs, which were
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mythological half-man, half-horse creatures. On the west is the Amazonomachy, the
Greeks fighting the Amazons, who like the Persians had attacked Athens. On the north
70

side were scenes from the Trojan War.
The Ionic frieze decorating the cella is another mark of extravagance. No other
Classical Doric temple had a continuously running Ionic frieze. It runs uninterrupted
around all four sides of the cella for 160 m, is 99 cm in height, and sits 12 m above the
ground, and is visible only through gaps in the peristyle columns.^’ The Hephaesteum,
another product of the Periclean building program, had an Ionic frieze only over the two
porches.^” While the carving of such adornment must have been extraordinarily costly, it
is hardly even visible

Pausanias did not even see fit to mention it!^'^ Paradoxically, the

frieze was a highly influential artistic device, in its own day as today. As John Boardman
has said, “The Parthenon [Ionic] Frieze, which sometimes seems to exercise an unhealthy
dictatorship over our understanding of Classical art, is an uncharacteristic monument, and
„74

was the least conspicuous of the new sculpture on the Acropolis.
The frieze demonstrates the Greater Panathenaia, the most important religious
event on the Athenian calendar.

15

A formal, city-wide parade held every four years, it

followed the road from the lower city to the Acropolis, culminating with the presentation
to an old olive wood statue of Athena of a new robe, called a peplosJ^ The scene presents
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many figures, including young aristocrats riding horses or chariots, libation bearers,
77

sacrificial bulls and sheep, as well as musicians and elders.

Of all the magnificent sculpture on the new Parthenon, however, none could
match the centeipiece, Pheidias' piece de resistance. Although the statue was not
Pheidias’ most famous work (that honors belongs to the gold and ivory statue of Zeus at
Olympia which became one the Seven Wonders of the Ancient World), it was arguably
the single most important object in Classical Athens.^^ The statue stood approximately 26
79

cubits high, or about 1 1.5 meters (almost 40 feet).

The flesh of the goddess was in

ivory, and the dress (or peplos) was in gold, as was her aegis, helmet, and other
80

adornments.

Pausanias, our primai’y source, describes the statue as:
made of ivory and gold. On the middle of her helmet is
placed a likeness of the Sphinx...and on either side of the
helmet are griffins in relief. ..The statue of Athena is
upright, with a tunic reaching to the feet, and on her breast
the head of Medusa is worked in ivory. She holds a statue
of Nike [Victory] about 4 cubits [six feet] high, and in the
other hand a spear; at her feet lies a shield and near the
spear is a serpent. This serpent would be Erichthonios. On
the base is the Birth of Pandora in relief.^’

The relief scene, wrought in gold, at the base of the statue relates the story of the
creation of Pandora, the first woman. According to Hesiod, woman was created out of
clay, like man, but unlike man, was not complete until she was adorned and clothed
attractively by Athena.^" The implication is perhaps that the statue of Athena herself, or
Athens in general, was not complete until adorned attractively with the gold, ivory.
77
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marble, and exquisite statuary of the Periclean building program. Indeed, the importance
is most evident in the cost of the statue, as the gold alone is estimated to have been worth
83

approximately $10.5 million in today's terms.
But why was the statue so important? One reason, perhaps, is a shift in Athenian
religious expression which paralleled their political ascendency. The Parthenon, as has
been stated, is a testament to the triumph of Athens over the Persians and a symbol for
her empire. The sense of exaggeration which accompanies such self-promotion (the
Parthenon is a supreme act of propaganda) manifest itself most evidently in the Athena
Parthenos. As one scholar says:
The old [ivory wood] statue [of Athena Polias] represented
the presence and essence of the goddess, while the gold and
ivory statue can be regarded as an expression of the
people's supreme celebration of her greatness, an image
treasured within the Parthenon as in a lovingly prepared
84
casket.

Thus, the Parthenos as a celebration of the goddess may be seen as a celebration
of themselves, as Athena symbolized Athens. This final element of statuary confirms that
the Parthenon is unusual once again in that all the sculpted elements are unified around
8.5

the theme of Athena.

To fund the construction of the Parthenon, along with the other ambitious projects
undertaken in Athens at this time, Pericles appropriated funds from the Delian League
treasury, funds given by (or extorted from) Athens’ allies to aid in protection from the
Persians. There was some controversy in the ekklesia (Assembly) as to the ethics and
legality, as well as vanity, of taking these funds for what could have been seen as mere
8.1
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aggrandizement, or more precisely, “dressing up Athens like a whore.

One argument

might have been that to rebuild the temples would violate the so-called Oath of Plataea,
which supposedly swore that the Greeks would leave the temples destroyed by the
87

Persians as a reminder of the invasion. The overwhelming majority, however, were
mesmerized by Pericles' ambition to beautify the city and supported him with the
88

necessary legislation. One motivation to vote for the building program might have been
that the previous temples on the Acropolis were the work of the Archaic period tyrants,
and a new series of temples would have symbolized the triumph of democracy in general
89

and Athens in particular.

But the most important aspect of the Parthenon is what it represents, both to those
who built it and to those who marvel at it today. As one scholar said,“We go to Greece,
as to the fountainhead of our own cultural life. We visit the Parthenon and the temple at
Olympia. Sublime in themselves, we perceive in them also the patterns which our own
.90

architecture has repeated throughout the ages.

The Parthenon was built at the apex of

Athenian military and cultural supremacy, a time when the seeds of western culture were
being sown by the likes of the great tragedians Aeschylus, Sophocles, and Euripides
(whose play Antigone was shown as construction on the Parthenon began), as well as the
philosopher par excellence Socrates.^‘ This was the age that synthesized all that we take
for granted in aesthetics, government and politics, philosophy, and history, a time “which
has marked the subsequent history of Europe and of the world.’'^“ Arete, or striving for
86
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excellence, was the goal of every public institution in the Golden Age of Athens.
Democracy was in its most egalitarian form ever, with every citizen having an
93

opportunity not just to vote for representatives, but to vote directly on issues himself.

Thus, not only was this a golden age of Athens, but a golden age of humanity. More than
a mere temple, the Parthenon is a “visible token and embodiment of the confidence and
pride with which the generation of Pericles faced the world, and an inspiration to others.
,.94

present and future.

A thousand years in the future, the Parthenon was closed as a place of pagan
worship by order of Theodosius II (408-450 A.D.). Afterwards, it was converted into a
95

Christian church, in which capacity it remained for another thousand years. Then, in
1456, Athens surrendered to the Ottomans, who converted the Parthenon from a church
96

to a mosque for use by the troops garrisoned there,

And so it remained a mosque for the

next 229 years, until the 26^'^ of September, 1687, a date that will live in infamy. On this
day, a mortar from the Venetian mercenaries who were besieging the Turkish garrison
pierced the roof of the Parthenon and exploded inside, detonating along with it the
powder magazine stored there. The center of the Parthenon was exploded. Along with the
roof, eight columns on the north side and six on the south side collapsed, bringing down
with them the corresponding parts of the frieze that surrounded the upper wall of the
97

cella, as well as the metopes that enclosed the outer frieze below the east pediment.

The

event was a disaster, effectively ruining the great temple in a single moment, a moment
that was more destructive than the entire two thousand years prior.
93
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The destruction, however, had just begun. In the same year, Francesco Morosini,
the general of the Venetian forces, tried to extract from the west pediment the horse and
chariot of Athena, but due to ignorance of the appropriate mechanics, only succeeded in
98

shattering the precious statues.

These scattered bits were to characterize the state of

Greek antiquity for the next few centuries; the work of cultural giants blown to bits by
invading colonizers.
The Arrival of Thomas Bruce, Lord Elgin
In 1801, some 200 years after Morosini, it was in this state of decrepitude and
ruination that Thomas Bruce, seventh Eaii of Elgin and British Ambassador to the
100

Sublime Porte^^ of the Ottoman Empire found the former gem of Athens.

At the time,
lOI

Elgin was building a new mansion in Scotland on the occasion of his marriage,

As was

still the fashion, he wanted his new home styled in the neoclassical mode and
accompanied by suitable statuary. To this end Elgin sent the architect in his employ,
Thomas Harrison, along with an entourage of other craftsmen to Athens for the purpose
of drawing and making copies of the Greek sculpture there.'®" At first, his artisans had no
problem obtaining access to the Acropolis(which was still fortified at the time), as they
103

simply bribed the Disdar.

Eventually, however, access was denied because the

Ottoman Empire was at war with Napoleonic France, and fearing an imminent attack,
104

closed all military bases to foreigners, including the Acropolis.
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It was at this point that Elgin was able to obtain afirman, a document issued by
the Turkish government in Constantinople that requested from the Disdai* that a particular
105

favor be conferred upon a specified group or individual.

At the urging of Dr. Philip

Hunt, the Embassy chaplain, Elgin managed to acquire di finnan to draw, cast, model, and
106

even excavate around the Parthenon.

This extraordinary privilege was granted for a

single reason. The British, having defeated the French fleet on the Nile in 1798 became,
at least in the minds of the Turks, the protectors of the Ottoman Empire. As such, British
citizens and diplomats were granted unprecedented access to all manner of places.
107

including the Acropolis.

The Report on the Elgin Marbles of1816 is a summary of the

condition considered by Parliament before voting to purchase the Marbles from Elgin and
further elucidates this point:
The success of British arms in Egypt, and the expected
restitution of that province to the Porte, wrought a
wonderful and instantaneous change in the disposition of
all ranks and descriptions of people towards our nation.
Universal benevolence and good-will appeared to take the
place of suspicion and aversion. Nothing was refused that
was asked\ and Lord Elgin, availing himself of the
favourable and unexpected alteration, obtained, in the
summer of 1801, access to the Acropolis for general
purposes, with permission to draw, model, and remove; to
which was added a special license to excavate in a
^
108
particular place. . .(italics mine)
Thefirman, however, for a variety of reasons, was rather vague in what acts it
specifically allowed. As a result, Elgin was able to manipulate the language so as to make
109

it seem superficially as though his actions were authorized by the Porte.
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regarding the legitimacy of \hefinmm and Elgin's interpretation of it will be discussed in
the upcoming section.
So then, the next questions must be, what did Elgin take, and how did he take it?
The corpus of the Elgin Marbles consists of three types of objects: the Ionic frieze, the
metopes, and the pediments. As we have said, the frieze was situated at the top of the
cella, depicting the Greater Panatheneia and constitutes 247 of the original 524 feet in
I 10

length.

There were ninety-two original metopes, which were situated at the top of the

outer colonnade and are four feet square. They are, as J.J. Pollitt states, “the most
III

extensive cycle of metopes ever put together in Doric architecture,

Elgin removed

fifteen from the south side, of the Lapith and Centaur series. The pediments are the
triangular spaces at the top of the eastern and western ends of the temple, which were
filled with statuary in the round. Seventeen figures were acquired by Elgin, in addition to
112

small pieces of various sculpture and architecture in the surrounding debris field.
This section will focus on the mechanics of how Lord Elgin was able, through
diplomatic and other means, to remove from the Parthenon those objects today referred to
as the “Elgin Marbles,” the meaning of which has been described above. The central
question that will decide whether or not the removal of said objects was ethically and
legally tenable is the state of thefirman, a privilege-conferring document issued by the
Porte authority. If thefirman was intentionally disregarded in any sense, then the
necessary implication is that the removal was illicit, and hence, the Marbles still belong
to Greece, at least philosophically, if not legally.

1 10
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Simultaneously, another issue that warrants some attention, which is raised by
Warren, is considering that Greece was under foreign rule at the time of the expatriation.
was this removal ethical in any sense? Essentially, did the Turkish government have the
legal right (assuming thefirman did indeed allow Elgin removal) to grant, especially to a
foreigner, the rights to cultural property not of originally Turkish provenance?
With this question in mind, it is possible then that Elgin could have acted within
his rights, but if his legal claim to the Marbles (thefinnan) was based on illegal
foundations, then the British Museum’s title to the Marbles is possibly null and void.
Therefore, the question before us has two separate yet equally important parts, that of the
legitimacy of ihcfinnaiu as well as that of the Porte’s authority to grant such entitlement,
either in practice or in theory. While of primai'y relevance to the case at hand, resolution
of the second of these two questions will be a vital tool in constructing the argument for
repatriation in all countries where foreign lulers have allowed cultural property to be
exported without the assent of those who patrimony it is.
To examine this case in its entirety, we must break it down into phases and then
systematically assess the legitimacy of the acts committed by the relevant parties in each
phase, as illustrated by the questions raised thereof. For the Elgin Marbles, there are three
distinct phases. First, there is the question of whether or not the Turkish government
legitimately ruled Greece. Although a broad question whose full answer is beyond the
scope of this paper, the essential subsidiary question, “did the Turks have a right to give
away/sell Greek property?” will suffice, as it necessarily precedes any question of Elgin’s
ownership of the Marbles. Second, assuming thefirman was legal, did it actually permit
Elgin to expatriate the Marbles? And third, even if the British claim to the Marbles is
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valid, what should be the future status of the Marbles—should they be in London or in
Athens? These questions will give a complete answer to the issue at hand.
So then, did Turkey have authority over Greek antiquities? The first assumption
might be an emphatic no, but historical survey will tell us otherwise. Athens, as well as
the rest of Greece, had been a part of the Ottoman Empire since its capitulation in
1460.

1 13

By 1801, when the Marbles were taken off the Parthenon, the city had been

under foreign occupation for 361 years. “For most of the period of Turkish rule Athens
had been the property of one of the numerous lesser dignitaries of the Ottoman Court, the
..1 14

Black Eunuchs.

With a provincial government having been in place so long, it can be

clearly and undeniably stated that Greece at the time was not sovereign, but a part of a
legitimate Empire, as the thirteen American colonies were prior to the Revolution. As
such, any claim that asserts the Porte had not the rightful authority to transfer ownership
of the Marbles is unfounded. As Stanford art law professor John Merryman states:
Under international law of that time, the acts of Ottoman
officials with respect to persons and property under their
authority were presumably valid. Even though their actions
might seem regrettable, unsound, or unfeeling, one would
not question their legality, except in the most unusual
circumstances. In this instance the Ottomans had a solid
claim to legal authority over the Parthenon because it was
public property, which the successor nation acquires on a
change of sovereignty. It seems clear that under the
international law of the time the Ottomans could give Elgin
1 \5
the right to remove the Marbles [italics mine].
Some experts agree with Men'yman on this point. As international law jurist
Jeanette Greenfield points out, a state’s legal power is internally derived from its
dominion over its subordinates, rather than from international recognition of either de
1 13
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jure or de facto authority.

This means that because the Porte commanded the obedience

of subjects in Athens in particular and Greece in general, its legal jurisdiction included
the Parthenon, as well as other Greek monuments. Thus, if thefinnan did indeed
authorize Elgin to remove the Marbles, it was done in accordance with the law and
cannot justifiably be contradicted. Simultaneously, however, there are other legal
considerations that must be taken into account, as Greenfield and Merryman both point
out.
Other experts, however, are not convinced by Merryman's argument. Jenifer
Neils, a renowned historian of classical art and an expert on the Parthenon, points out
what she believes is a weakness in Merryman’s reasoning. She says:
In essence Merryman argues for a postfacto legality, but
the fact is that, once the Turkish authorities in Athens had
allowed the removal of the marbles, to block their export
would have shown up their earlier carelessness. Just like
the British Parliament in 1816, the Turkish officials were
faced with afait accompli and had to make the best out of a
bad situation. To call this an “act of ratification” gives their
laissez-faire actions a legal dignity they perhaps do not
merit.

1 17

The second question, then, is did thefinnan issued to Elgin allow him to remove
statues and other objects from the edifice of the Parthenon? The answer is much more
complex and complicated than the previous one, but luckily, most of the authors on this
topic agree that Elgin did in fact manipulate the terms of thefirman, as shall be
demonstrated.
As has been mentioned, the circumstances under which Elgin received the firman
were rather extraordinary. Because of the Napoleonic conflict and fear of an imminent
1 16
1 17
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attack, the Disdar had closed the Acropolis to all foreigners and could not even be bribed
in this regard. Due to the sudden surrender of the French gaiTison in Cairo to the British,
however, the diplomatic ties between the Ottoman Empire and the British Empire
immediately blossomed.

I IS

As a result, Elgin received afinnan acquiescing to each of his

petitions. Accompanying the original document was an Italian translation, requested
1 19

because of Hunt's fear of duplicity.

Thefinnan granted, in explicit terms, three

express liberties:
“1. to enter freely within the walls of the Citadel,
and to draw and model with plaster the Ancient
Temples there.
2. to erect scaffolding and to dig where they may
wish to discover the ancient foundations.
3. liberty to take away any sculptures or inscriptions
which do not interfere with the works or the walls
120
of the Citadel.
It must be noted that there is no mention of actual removal of any objects from the
temple itself, only those things “which do not interfere with the works or walls of the
Citadel.” It is from this pivotal clause that the interpretation made by Elgin’s men
allowing dissection and exportation of the metopes, frieze, and pedimental statuary

was

made. The interpretation, then, is the most crucial aspect of this whole ordeal, and had it
not been interpreted as it was, the entire situation today might be completely different.
The primai'y force in getting the Marbles down was Dr. Philip Hunt, the Embassy
chaplain. It was at his urging that Elgin obtained thefinnan, and Elgin’s letter requesting
1 18

Rothenberg 1974, p. 152.
It is important to note here that when Elgin went before Parliament in 1816 in order to sell his
collection, he presented as evidence for his lawful removal of the statues only the translation in Italian, as
the original had been claimed lost. This is a point of some contention, as the most vital document in this
affair is not extant for scholarly analysis, which, if it was, could shed significant light on the original
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access to the Acropolis was copied verbatim from Hunt's original letter.

121

Through

Hunt's machinations, namely the donation of luxurious items such as cut-glass items,
firearms, and other expensive gifts to the Voivode, he was able to ensure that said
authority took a most liberal approach to the final clause of thefirman, effectively
allowing Elgin's men to take whatever they pleased by whatever means they wished to
employ.

Hunt's intriguing role is evident according to St. Clair:
Then, a few days later. Hunt made the decisive move. He
asked the Voivode for permission to take down the most
perfect of the surviving metopes from the Parthenon itself.
The Voivode hesitated before granting this permission. But
Hunt, with the judicious mix of threats and bribes ...
carried the day again ... The Voivode was soon persuaded
to believe that thefinnan had granted permission to remove
to
from the buildings or that at an^ rate he had the power
grant the permission himself.

Most importantly, philosophically and perhaps legally speaking, is that Hunt and
Elgin were fully cognizant of the fact that they were transgressing the original intentions
of thefinnan. The “Judicious mix of threats and bribes’’ mentioned above is critical in
this inteipretation, as is Hunt’s interrogation before the Select Committee, the
Parliamentary group that considered the recommendation of the purchase of Elgin’s
124

collection. The Voivode’s superior, the Mou Bashir,

had the previous day threatened

the Disdar’s son with enslavement if the Disdar did not allow the Englishmen continuous,
125

unfettered access to the Acropolis and the buildings thereon.

As mentioned above.

Hunt used the Mou Bashir’s threats against the Voivode and was thereby able to extract
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permission from him. Not only this. Hunt had to persuade the Voivode that he even had
the authority to grant such a right! This shows how Hunt intentionally violated thefinnan
by means of intimidation, extortion, and blackmail.
Moreover, Hunt even retrospectively admitted that his actions exceeded the limits
of the

when he was questioned by the Select Committee, as this interview segment

show's:
Committee: Do you imagine that the firmaun gave a direct
permission to remove figures and pieces of sculpture from
the walls of the temples, or that that must have been a
matter of private arrangement with the local authorities of
Athens?
Hunt: That w^as the interpretation which the Vaivode of
Athens was induced to allow it to bear.
Committee: In consequence of what was the Vaivode
induced to give it this interpretation?
Hunt: With respect to the first metope, it was it was to
gratify what he conceived to be the favourable wishes of
the Turkish Government towards Lord Elgin, and which
induced him rather to extend than contract the precise
126

permissions of the firmaun.
Thus, with a few “judicious threats and bribes” and not a great deal of difficulty, the
pedimental sculptures, the metopes, and the frieze were removed from the Parthenon. The
removal of each object was an act that overstepped the bounds of x\\qfinnan, as originally
written.
While acts done in excess of law are clearly criminal, it does not remain so if that
act is either affirmed or willfully ignored (which could be constmed as approval) by the
superintendent authority (although it may still be unethical). As Professor Merryman
says, “It is the law everywhere, however, that an act in excess of the authority originally
granted can be ratified, expressly or by implication from conduct indicating

12()
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acquiescence.

In the case of the Elgin Marbles, this violation of authority was indeed

the case. As has been shown, the Voivode, the authorized official, acted within his legal
powers in granting Elgin all that he did. As such, Elgin's acts must be conceded as
definitionally lawful, however unscrupulous the means to their permission and
subsequent commission.
The implication drawn from this transaction (of threats and bribes for the
Marbles, that is) is that Elgin held title to the Marbles and therefore was legally entitled
to transfer ownership of them to the British Museum, which he did in 1816, for the sum
128

of £35,000 and the gratitude of the British people.
An additional piece of historical data provides further evidence that not only did
Elgin lawfully remove the Marbles by express permission, but also that the British
Museum and he were able to solidify their claim to custody of the Marbles. The Porte
apparently issued a secondfinnan, which retroactively authorized the acts of Elgin, and
also expressly allowing the ship holding the Marbles, having been held up at Piraeus by
129

the Voivode (under pressure from the French), to set sail,

Thus, the Porte twice

affirmed the legitimacy of the Marbles’ removal, both presently (by intimidation of the
Voivode beforehand) and retroactively (by means of the secondfinnan and allowing the
ship holding the Marbles to leave port afterwards).
Considering the evidence presented above, it would seem as though England’s
present claim of legitimate ownership of the Marbles has strong historical and legal
currency, as the British Museum asserts. The fact of the matter, however, is that these
documents were never displayed to Parliament, but mentioned in passing in
127
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correspondence (the most important of which is lost) between members of Elgin’s party,
as well as by Hunt and Elgin themselves in their interviews before the Select
130

Committee.

Therefore, since there is and was no tangible substantiation of the claims

made by Elgin and Hunt in regards to thefinnan and what it circumscribed, their
testimony was hearsay. Additionally, the very existence of the secondfinnan is
131

debated.

Thus, the permissions given Elgin by the Porte must be suspect, as ambiguous

and non-material as they are. Unfortunately for the Greek position, however, the
preponderance of the evidence still lies with Elgin, whose dethroning of the Marbles was
not resisted by any legal authority, even if they were not explicitly approved. This point
alone provides some proof that his acts were uncontested.
Further weakening the arguments of the Greeks is the defacto statute of
limitations that applies to issues of this sort. Assuming Greek statehood began in 1828,
155 years went by before any official claim to the Marbles or demand for their return was
made by the Greek government. Finally, in 1983 Culture Minister Melina Mercouri
issued a formal request for repatriation. At any point during this period, the Greeks could
have requested the Marbles’ return, as Mercouri did. The fact that Greece chose not to
implies perhaps that until recently, there had not been much interest in the repatriation of
the Marbles. Additionally, a legate of the Greek government could have come before an
English court, where no doubt, they would have been accorded standing. Here the
representative attorney could have argued for the reclamation of the Marbles on the
grounds that they were stolen {illicitly converted in legal parlance), a claim they presently
assert. Merryman states that an order from an English judge would have bound the

IK)
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Trustees of the British Museum into handing them over, regardless of the political
ramifications. Unfortunately, however, this avenue of arbitration has been long closed, as
132

the English statute of limitations is six years.
A few modern precedents, however, may have exposed statutes of limitation as
mere technicalities. In a recent example of an illegally exported Lydian silver hoard
bought by the Metropolitan Museum of Art, a motion filed on the behalf of the buyers for
the statute of limitations was rejected. Similarly, works of art stolen by the Nazis are
133

repatriated without consideration of this statute.
After examining the historical and legal arguments and the weaknesses of those
arguments of both sides on the issue of the illicit conversion of the Elgin Marbles, it is
clear that Elgin must be acquitted of any legal wrongdoing (the ethical trespass is clear)
in the case of the removal of the metopes, frieze, and pedimental statuary from the
Parthenon. The Ottomans exercised both defacto as well as dejure authority in Athens
and Greece, and as has been established, this fact provides a valid foundation for the
Porte’s authority to transfer legally the ownership of the Marbles to Lord Elgin. As such,
any demands for restitution of the Marbles by the Greek government on the grounds that
they were stolen is unreasonable as well as being historically and legally untenable.
However, this is a narrow avenue that has been closed to Greece, and there are
many more to pursue. The current trend of institutional repatriation of antiquities of
dubious provenance to the countries of origin provides a powerful context for the issue of
134

the Elgin Marbles finally to reach a solution, one amenable to both parties.

Diplomatic
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pressure and media exposure are two potent tools at the disposal of the Greek
government, which, if they are wise, will be implemented vigorously and continually.
The creation of the New Acropolis Museum south of the Acropolis seems to imply that
not only do Greeks desire the return of their cultural patrimony, they expect it.

l?5

Mounting international attention to their cause will only help them, and although the legal
remedy may be out of the question, the future of this controversy almost certainly favors
the Greeks. In this next section I shall cover the current arguments of both sides.
arguments that are not only legal and historical, but cultural and scholarly, too. Once
these arguments have been laid out, I shall try to adjudicate the issue by making some
recommendations that would peacefully resolve the problem while benefiting everyone
involved.
Issues of Restitution
Robin Skeates summarizes the manifold arguments of both sides of the current
controversy in support of the claims for restitution of the Elgin Marbles. Greek ownership
was first officially asserted in 1983 by Minister Mercouri. Since then there have been
eight arguments that seek to delegitimize the British Museum’s ownership and tenure of
136

the Marbles.

The first is one of contextual significance. It says that because the

Marbles were set up on the Parthenon to commemorate Athenian myths and traditions as
part of a plan “to proclaim the power and distinctiveness of[Athens’] culture,” their
removal devalues their cultural and contextual importance. Thus, the maibles should be
137

returned.
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This argument makes no assessment of the legality in original acquisition of the
Marbles, but rather predicates its stance on the locative value of them. In this sense, it is
weak because it assumes that ownership of property, in this case the Elgin Marbles,
should be based on the conditions of original context. Now,context is perhaps the most
critical aspect in proper interpretation of aichaeological data, and to achieve this end
context should be protected. But to follow this argument further would be to realize that it
is actually historical, rather than end-state. That is to say, one will see that it is based on
events having occurred in the past, as opposed to an ai'gument that seeks to achieve a
certain state of affairs in the future. As it is historical, we can discard it because the
legality of Elgin’s original acquisition has already been established.
The second argument is a historical one, attacking the legality of Elgin’s original
acquisition. It points out that the secondfinnan, supposedly issued in 1801, conferred to
Elgin no explicit authority to remove any of the architectural elements from the
138

Parthenon.

Also, the excess of Elgin in the limitations of thefinnan was clearly known

to the local Turkish authorities and his acts confirmed by them. This point has already
been shown. Interestingly, however, this argument claims that the Porte officials had no
legal right to warrant such violation of thefirman or even to authorize Elgin by their own
power to remove the Marbles. The Voivode exceeded his authority. Additionally, there is
evidence that the Ottomans, in 1809, condemned the actions of Elgin as illegal from the
start. These last two elements of the argument aie the most important because they
contradict the conclusions of the previous section based on issues not even considered. It
is disingenuous, however, because it ignores the obvious ambiguity of the third provision
of the second
138
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which do not interfere with the works or the walls of the Citadel.” While there is much
credibility in asserting that the local officials, the Disdar and the Voivode, had no right to
authorize, by their own accord, the removal of the Marbles, it also implicitly denies the
authority of those officials to determine the extent of the provisions of

finnan. This

aspect of the argument is much more tenuous because to say that the legitimate
authorities, the Disdar and the Voivode, had no rightful power to interpret the decrees (a
finnan, for example) of the Porte is almost to deny their authority altogether. The denial
of legitimate Turkish authority over Greek property is certainly an argument often posed;
however, as has been established, the political conditions prevailing in Athens at the time
of the Mai'bles’ removal demonstrate both a ciefacto and a dejure implementation of
Turkish law. Thus, the Parthenon was not Greek property in custody of the Ottoman
Empire, but was rather Ottoman property, in the full legal sense of the word.
The third argument points out the destructiveness of the British Museum in the
curation of the Marbles. This argument refers to an incident that took place in 1938, when
upon the orders of Sir Joseph Duveen, the British Museum’s wealthy benefactor, the
M^u●bles were “cleaned” using copper tools and carborundum, an abrasive composed of
silicon carbide crystals,

139

In so doing the Museum irreparably destroyed much of the

patina, or original surface of the Marbles. When news leaked that the Marbles had been
damaged, the Museum denied everything and in the subsequent exhibition, prevented
museum-goers from getting close enough to see the damage,

140

Moreover, some scholars

claim that today the British Museum’s method of cleaning the sculpture with methyl
chloride followed by a coating of polyethylene glycol is destructive and results in the
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continuing deterioration of the Mai'bles.

Interestingly, even after this public relations

calamity and in the wake of a recent notorious theft of art, which was said to be “a sheer
piece of vandalism,” and to which the Marbles are compared, one Briton still opined that
142

the time for their return was “not yet ripe.
Improper curation is an excellent argument for repatriation. The British Museum
is clearly culpable for injuring a vital piece of western culture. The improper curation
argument has no import on the ownership issue, but it suggests that the British Museum is
not the safest place for the Marbles to be. A claim for the British Museum’s tenure of the
Marbles is that they are safer in London than in Athens, mainly because of the damage
done to the structures on the Acropolis by acid rain. If the Greeks can demonstrate that
they can be equal, if not better custodians of the Marbles, then they have a strong
argument to refute this claim of the British.
The fourth argument is that the British Museum’s display of the Marbles in the
Duveen Gallery is misleading because the of use of colored spotlights, as well as the
physical positioning of the individual pieces. By so doing, it is said, the size, shape, and
143

symmetry are aesthetically corrupted.

This example of the improper curation argument

is similar to the previous one in that they both argue for and assume that the British
Museum’s carelessness with the Marbles is a sufficient condition for repatriation.
The fifth claim is another example of the original context argument. It says that
the buildings on the Acropolis, especially the Parthenon and all its architectural elements
(i.e., the Elgin Marbles) are a vital part of Greek identity and nationality. The Paithenon
141

Th. Skoulikidis: "Evaluation of the Cleaning Methods"

http://www.thebritishmuseum.ac.uk/gr/grparth.html
Editorial, The Burlington Magazinefor Connoisseurs April, 1941; the famous art theft was an altarpiece
by Hans Multscher from Tyrol which Mussolini had given to Goring as a gift that year (1941).
Skeates 2000, p. 34.

Blocker 44

being the “soul of Greece/' according to Minister Mercouri, the Marbles must be
144

repatriated.
The problem with this argument is not with the Greeks claiming the Parthenon to
be a critical aspect of their national identity, but rather saying that their own, subjective
perspective on the cultural value of the Marbles is grounds alone for legal transfer. In
fact, the main flaw with many of the preceding and proceeding arguments is that alone,
they are fairly ineffective as tools of persuasion, at least for those who will use reason
rather than emotion in deciding the issue. In this argument, the cultural value is not
debated, but rather, the question arises, is this alone enough to settle the problem?
There are logically fallacious slippery slope arguments which say, if the Elgin
Marbles are repatriated, then this will create a precedent resulting in the great museums
of Europe and America becoming empty. They are fallacious because they import
nothing relevant in the debate. But, if the Marbles are repatriated simply because the
Greeks greatly value them, and this is approved internationally, then the Louvre, the
Metropolitan, the Getty, the Pergamum, and every other museum with foreign artifacts in
their collections had better hire the best lawyers they can afford, because this argument is
an emotional one, meaning reason has been abandoned. This is not an ethical, moral, or
even legal means of adjudication. Thus, this argument concerning national heritage must
be discarded.
Sixth is another weak argument. It claims that because Neil Kinnock made a
promise to return the Marbles when he was Leader of the Opposition party in Parliament,
they should be returned. He had said “the Parthenon without the Marbles is like a smile
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with a missing tooth.

This is another example of the original context argument and

like the previous one, is emotionally charged, rather than logically determined.
Additionally, it assumes that all claims of political leaders, even those in the minority,
should be construed as concrete promises to be taken as fact. To say this is naive is
understatement at its kindest. Thus, this argument can likewise be trashed.
The seventh argument on the list is slightly more convincing. It says that because
the Greeks are building a new museum designed specifically to curate artifacts from the
Acropolis, the Marbles can be safely displayed in Athens, and because the Marbles are
146

Greek, there is nothing now to prevent their return,

This fact would satisfy two claims

of the British, namely, that the Greeks could not care for the Marbles, and second, that
the polluted environment of Athens would melt the Marbles, if re-incorporation was
attempted. The museum construction shows that re-incorporation is not even under
consideration, though if it were, the British claim would be well founded.
The last argument says the Marbles should be returned because that is what the
British people want. According to a Channel 4 television poll taken in 1996,93% of
those polled believed the Marbles should be returned. Another poll, taken in 1998,
showed that 66% of the British public and 52% of Parliament would vote to repatriate the
147

Marbles if given the chance.

The British counter these arguments with six of their own. Most of them have
already been discussed, so it is unnecessary to examine them in detail. The first argument
asserts the legality of Elgin’s original acquisition based on two criteria. First, it says that
Elgin was given proper permission by the local officials, and these permissions were
14!,
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confirmed by later documents and actions of the Porte.

The proponents of British

ownership claim the proceedings of the Select Committee considered the legality of
149

Elgin’s acts, and that nothing illegal was discovered.

Secondly, they cite modem legal

scholars, such as John Merryman, who argue that Elgin acted within the scope of Turkish
law, and that today, an attempt to recover the Marbles through the courts would not
IM)

succeed.

The next argument is interesting as it states that the Marbles are not part of
modern Greek culture. This line of reasoning claims there is no cultural continuity
between the Greeks of fifth-century Athens and those living currently in Greece, and that
151

the myth which says there is a connection is a nineteenth-century invention,

As

mentioned at the beginning of this paper, only on very rare occasions can a people
truthfully claim a cultural or in some cases, an ethnic link with those who in the distant
past created the archaeological heritage. This fact is universal, and begs the question,
does this weaken a country’s claim to the cultural property originating within their
modern borders? If it did, then there would be little upon which to base ownership of
cultural property. As such, we should consider artifacts and sites of cultural importance to
be the property of the countries they were created in, unless they have been lawfully sold,
traded, donated, or bequeathed, the Elgin Marbles included.
One perpetual and perhaps misleading argument of the British has been the proper
curation argument. The Greeks use a form of this same argument to argue the other way.
This argument says that the Marbles have received better treatment in London at the
148
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British Museum than they would have in Athens, so that justifies British tenure of the
Marbles. The British Museum is also fond of reminding the public that the Elgin Marbles
152

may be seen free of charge, in contrast to the fee charged for access to the Acropolis,

It

is well known that since the 1960’s, pollution and acid rain in Athens has literally melted
153

away parts of many buildings on the Acropolis, including the Parthenon,

St. Clair says

this environmental impact has “done more damage to the essential constitution of the
154

Parthenon than any single previous catastrophe.

As a result, replicas of some of the

Parthenon's sculptures now stand where the originals once did. However, the pieces
Elgin left are safe in the Acropolis Museum, as the Marbles would be if returned. On the
other hand, as mentioned above, the British have done a great deal of damage to the
sculptures by scraping them with copper tools and abrasives, destroying the patina.
The fourth argument for British retention of the Marbles is a bit evasive. It claims
that because the Museums Act of 1963 prohibits the British Museum from disposing of
any of its holdings, it would literally require an act of Parliament to allow the Marbles to
155

be returned to Greece.

If the British television poll is right, however, this might not be

as difficult as imagined. At any rate, the obstacles in the way of returning the Marbles
have no relevance concerning whether or not they should be returned.
’s

The fifth argument is another weak one, saying that the justification of England
ownership of the Marbles is based upon the fact that the British Museum regards itself
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a “universal museum. meaning that it is a place that holds cultural material in trust for
156

humanity.

The British Museum states that
the Parthenon sculptures ai‘e integral to the Museum's
purpose as a world museum telling the story of human
cultural achievement. Here Greece's cultural links with the
other great civilizations of the ancient world, especially
Egypt, Assyria, Persia and Lycia, can be clearly seen, and
the vital contribution of ancient Greece to the development
of later cultural achievements in Europe, Asia, and Africa
can be followed and understood ...The current division of
the surviving sculptures between ten museums, with about
equal quantities present in Athens and London, allows
different and complementary stories to be told about them,
focusing respectively on their importance for the history of
Athens and Greece, and their significance for world
culture.157

This attitude is strongly paternalistic, and implies that the countries
whence certain objects came are incapable of curating their own cultural heritage,
which goes back to the proper curation argument already discussed. In the above
example, the question must arise, would not exact replicas serve the same purpose
of “telling the story of human cultural achievement” and demonstrating the links
between the great ancient civilizations? Also, simply because the British Museum
regards itself as a guardian of the world’s cultural heritage does not justify
unlawful means of material acquisition, if indeed this has occurred.
The final argument is a “slippery-slope” fallacy. It says that if the British Museum
were to give back the Marbles, then all the other great museums of the world would be
forced to repatriate their collections. The future result of repatriation, if indeed it occurs,
bears no relevance on the soundness of the argument for return of the Marbles. Also, it is
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highly unlikely that in cases, except where there was legitimate question of legal
158

acquisition, museums’ collection would be in danger of dissolution.

At this point, one might wonder if any of these arguments, at least by themselves,
are grounds enough, in both the theoretical and practical sense, for repatriation. The best
means of adjudicating this issue might be to discard them all. In order to discover the
most effective strategy to handle this problem, it is more prudent to shelve the ownership
issue, as there will probably never be consensus on whether Elgin acted legally or not.
Instead, it is best to look for a way to satisfy the needs of both the English and the
Greeks, one that does not require one government or the other to admit publicly that one
is right or wrong about the issue.
With this approach in mind, a plan for the transfer of the Marbles can be devised.
Omitting absolute claims of ownership, both sides should be involved in the future course
of action. First, Parliament should recognize the value of the Marbles to the Greeks and
strike the non-divestment clause of the Museums Act. The British Museum,in a very
public ceremony, should remove the Marbles from the Duveen Gallery and ship them
directly to Athens. In doing this, the Museum need not admit any fault or guilt, instead
stating that the repatriation is a form of diplomacy rather than of necessary restitution. In
their place, exact replicas will be indistinguishable from the originals by museum
attendees. In return, Greece should liberally agree to significant long-term loans of items
of great importance, as they have offered. The result is that the British Museum will
actually be enhanced by these new loans, rather than degraded by the loss of the Marbles.
The Greeks will then have their precious Marbles and can restore the missing part of the
New Acropolis Museum’s collection. This strategy will benefit both sides greatly and
158
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will also relieve a great amount of tension among different proponents, as well as
expediting the overdue return of illegally obtained material (not to say that the Marbles
were acquired illegally) from other museums to their countries of origin.
Recent Developments in the Elgin Marbles Debate
Despite the bitter dispute between the British Museum and the Greeks, several
compromises have been suggested over the years. One recent proposal submitted to the
British Museum by Greek Minister of Culture Evangelos Venizelos offered the British
the pick of Greek antiquity'’ in exchange not for ownership of the Marbles, but simply
159

for a long-term loan of them.

According to Venizelos, the British should find this offer

attractive as they could charge admission to the exhibition of loaned artifacts, whereas the
Marbles today are seen for free, which is a benefit to the British Museum, as underfunded
160

as Venizelos says it is.

The director of the British Museum refused the suggestion

before even meeting with Venizelos, probably on the grounds that the sale, loan, or
separation of any kind would literally require an act of Parliament.
In addition to several attempts at non-legal resolutions of the issue by the Greek
government, a popular grass-roots movement in both Britain and Greece has given
populist support to the Greeks’ claim. Such groups dedicated to the return of the
sculpture include the British Committee for the Restitution of the Parthenon Marbles,
Parthenon International, Marbles Reunited, and many others. The plethora of
organizations aiming at repatriation demonstrate that popular support may, if it becomes
plausible in the near future, be enough to pass a bill through Parliament that would allow
the British Museum to divest itself of the Marbles, which are actually government
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property. As it stands now, and this is one of the British Museum’s chief arguments for
why the Marbles cannot legally be returned.

The British Museum is a body coiporate established by
statute. In law it is wholly independent of the Government.
The powers of the British Museum are limited to those
given in their creating statute. That statute severely limits
the circumstances in which the British Museum may
dispose of any object in the collection and it is quite clear
that it would be illegal for the Museum to dispose of the
161
Sculptures under the law as it is at the moment.
In a related vein, the German Government has agreed to return to Greece
architectural members of the Philipian Monument in Olympia in light of the 2004
Olympic Games in Athens. The Pergamon Museum, which housed the material, has
offered not only to return the objects, which were originally a gift from the Greek
Government as part of the Greco-German agreement of 1875, but also to re-integrate
them into the construction of the monument at the expense of the Germans. In return, the
162

Greeks will provide the Pergamon Museum with significant long-term loans,

The

situation with the Germans is interesting because it is closely parallels that of the British
Museum, which has fought tooth and nail to keep their Marbles. The Germans provide us
with an example not only of repatriation with reciprocal benefits but also voluntary and
goodwill diplomacy from a nation whose museums, like those of Britain, are mainly
filled with the treasures of colonialism.

161
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Chapter III: Machu Picchu
Less spectacular than the Elgin Marbles, but of equal cultural value are the
materials excavated by Hiram Bingham of Yale University from the Incan site Machu
Picchu in 1911-1912. Further excavations took place in 1914-1915, but the later material
was all returned, Yale argues, as per the agreement between Bingham and Peru. Today,
the issue of ownership and the legality of Yale’s acquisition of the material from the 1912
Yale Peruvian Expedition occupies a central place in Peruvian politics, so much so that
163

the Peruvian government has told Yale they plan to sue.

As of April 2007, no lawsuit

has been served. The issue, however, is still a hot topic and frequently covered in news
and radio reports, and there is no assurance that Peiu will not go through with the lawsuit.
In this section we shall examine the history of discovery and excavations at Machu
Picchu, then turn to the laws, decrees, and statutes of the time to determine whether either
Yale or the Peruvian government has a clear and compelling argument for ownership of
the material, and if this argument is substantiated by the facts. We begin with some
background information on Bingham himself, to see what kind of man he was

a looter

under the aegis of a prestigious university, or an eager scholar courageously trekking
through the jungle looking for lost sites?
Bingham’s Discovery of Machu Picchu
Hiram Bingham Ill’s discovery of Machu Picchu, while technically occurring in a
single fortuitous day, was actually the culmination of exploration in South America for
the previous five years. With each successive mission, he was able to garner enough
financial support and enthusiasm among his American friends to fund his next South
16.^
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American adventure. Thus, he was able to repeat his attempts to find the last capital of
the Inca.
Before describing the series of expeditions Bingham undertook, it might be wise
to outline his intentions. Unlike Lord Elgin, Bingham did not travel to Peru looking to
enhance his art collection. He was a scholar, a respected man of letters who attended the
finest universities in America. His interest in South America was academic. What he
hoped to achieve from the discovery of the Inca’s last capital was not riches, but rather a
better understanding of South American, and particularly Incan, history and culture. His
misconstrued legacy, however, is most evident in the cinematic character created from his
164

image—Indiana Jones.

While the Pemvian antiquities law of 1893 and the decrees of 1911 and 1912 will
play the determining role in deciding where ownership should lie, it must be understood
from the beginning that Dr. Bingham was no Schliemann or Belzoni. He was not in
search of treasure or pecuniary rewards, but rather following his scholarly interests to
their logical conclusion. Of course, it would be naive to say he was not also trying, in the
words of his third son Alfred, “to satisfy his inborn craving for exploration of the
unknown.”’^'' To comprehend more fully this craving, some biographical background is
needed.
Hiram Bingham III was born November 19, 1875 to Hiram Bingham, Jr., and
166

Minerva Clarissa (Clara) Brewster.

His mother was a descendent of Elder William
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167

Brewster, a Puritan who arrived in the New World via the Mayflower.

His father

Hiram, Jr., like his grandfather Hiram, was a New England Christian missionary based
out of Honolulu, Hawaii. Amongst the first white colonists to arrive on the island, the
168

elder Hiram had converted practically the whole of the big island, Oahu.

Hiram Jr.,

sharing his father’s calling, traveled beyond Hawaii to the Gilbert Islands, where he
reduced the native language to writing and ultimately gave the Gilbertese their only
9^

169

literature, including a translation of the entire Bible.
It was in the shadow of such ambitious and capable men that Hiram III was raised
to follow in their footsteps. Once enrolled at Yale as an undergraduate, however, it
became increasingly clear to Hiram that his calling was not that of his father and
grandfather. Hiram’s financial situation, however, which had always limited his options,
meant that he had little choice after seminary but to enter the ministry. In this capacity he
served for a time as pastor to a downtown Honolulu mission. But, when Alfreda Mitchell
170

arrived in Hawaii on vacation in 1898, everything was to change for him.
Alfreda Mitchell was the granddaughter of Charles Tiffany, founder of Tiffany &
171

Company, the famous jeweler.

There was instant chemistry between her and young

Hiram, and once Bingham had proven himself worthy to Alfreda’s father by earning an
172

M.A. from Berkeley, he married her in 1900.

The significance of his marriage to such

an affluent woman cannot be overstated because up until this point, he lacked the means
to pursue his true ambitions, which, much to the chagrin of his ultra-pious parents, did
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not include saving the souls of the supposedly damned. As his son Alfred says of his
father's career and his parent's marriage:

In his revolt against his parents and the missionary career
they had chosen for him, and then in the marriage that gave
him the widest choice of alternative careers, young Hiram
Bingham tasted not only the delights but also the pangs of
liberation. After much painful uncertainty he had decided
to become a college teacher of Latin American history, but
he was never altogether happy in that choice. His marriage
to Alfreda Mitchell had made his liberation possible, but he
never could be sure how much his love for her was for
173

herself and how much for her family’s money.

Hiram’s interest in South America arose shortly after completion of his master’s
thesis. From his study of the emergence of American power in the Pacific, he knew that
with the defeat of Spain in the Spanish-American War and the annexation of Puerto Rico,
the “Caribbean was now an American Lake.

174

One implication of this acquisition, as a

part of nascent American imperialism, was that American power and influence in the
hemisphere would only spread, and where else but South America, a divided continent
ripe for colonialism?
Recognizing that an intrepid and ambitious young man like Bingham could
quickly make a name for himself as an early specialist in the field of South American
history, Bernard Moses, the head of the history department at Berkeley, persuaded Hiram
to undertake such plans as to earn a doctorate in the field and thereby make himself
175

eligible for distinction.
Initially, Bingham traveled to South America to research the revolutionary
general Simon Bolivar for a book he was to write, as well as to buy books on South
173
174
173
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American history and politics for the Harvard and Princeton libraries.

The 1906-1907

expedition made stops in Puerto Rico, Jamaica, Costa Rica, Venezuela, Columbia, and
Panama. In Columbia, Bingham and his men rode mules through vast stretches of
difficult terrain to reach battle sites such as Pantano de Vargas, where Bolivar’s army had
177

defeated the Spanish during the revolution.
Upon his return, Bingham published his first book. Journal ofan Expedition
Across Venezuela and Columbia, which garnered him his first recognition as both a
178

scholar of South America and a hardy explorer.

During the next year, in addition to

writing papers on the possibilities of research in South American politics, he became a
reviewer of books, a position that implies his importance as an expert in the field. And
indeed he had become one. While reading new publications concerning South America as
they were printed, he also had collected thousands of books on the subject for the Yale,
Harvard, and Princeton libraries, and his own home library was also formidable. He says
of the books purchased during the 1906-1907 expedition “with those bought in Venezuela
and those already in Princeton it puts our collection far ahead of any in the world as far as
179

Spanish South America is concerned.
The next year, 1908, Bingham was selected as an American delegate to the Pan180

American Scientific Congress, held that year in Santiago, Chile.

Already an expert in

the field of South American history and politics at Yale, Bingham was appointed by
university president Hadley, who had in fact arranged for Bingham’s original
appointment as Lecturer in South American History, as the history department would
176
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for centuries by native tomb robbers called “huaqueros,” so the depredations of local
Peruvians played perhaps as much a pai't in the destruction of the Inca heritage as the
187

Spanish themselves.
Bingham was then shown artifacts excavated from Choqquequirau, including
188

shawl-pins, “nondescript metallic articles,” and a heavy bronze crowbar,

Intrigued, he

set off on a trek up the mountain over precipitous ridges and perilous bridges made of
189

telegraph wire suspended over two thousand foot-high gorges,

Upon arrival, he

thoroughly searched the ai*ea but was unimpressed with the ruins, as he found only a few
small groups of houses, hardly the remains of a capital city. Bingham discouraged Nunez
190

from further excavation, much to the latter’s chagrin.
This short excursion, although having failed, was to provide the genesis for
Bingham’s later discovery of Machu Picchu. His interest in finding the last capital of the
Inca was now piqued, even more so when a Peruvian historian at the University of
Cuzco, having examined a newly uncovered chronicle, written by the last Inca himself,
later told him that he believed the capital was not in the Apurimac valley, where
Choqquequirau lay, but rather somewhere in the lower part of the Urubamba river valley,
191

on the other side of the Vilcabamba mountain range.
The Yale Peruvian Expedition of 1911
Determined to return to South America for further explorations, Bingham
campaigned for months to secure the funds necessary for another trip. By appealing to
classmates and Yale alumni he was able to gather enough money for a seven-member
187
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192

expedition, sponsored (nominally, rather than financially) by Yale University,

The

group included a geologist, a naturalist, a surgeon, a topographer/cartographer, an
archaeological engineer, the director(Bingham) and an undergraduate assistant. As
approved by the Yale Corporation, the objectives of the expedition would be first to scout
the Urubamba for the Incan ruins which Bingham thought might be the last capital of the
kingdom, and second, to chart the region spanning the Urubamba river valley to the
193

Pacific Ocean.

Upon arrival in Urubamba, Bingham began to enquire about ruins in the area. In
Ollantayambo, he scaled a cliff to reach a cave where he found skulls and other human
194

bones.

Making their way westward along the Urubamba River, Bingham and company

came to a fateful place called Mandor Pampa, where Melchor Arteaga, a local sugarcane
193

farmer and tavern-keeper hosted them for the night of July 23*^^, 1911.

According to

Arteaga, there were niins atop two local precipices, Machu Picchu and Huayna Picchu.
The morning of July

was cold and rainy, but Bingham was determined to visit the

ruins, despite the objections of Arteaga, who wanted to stay inside. By offering to pay a
sol, or Peruvian dollar (three or four times the typical daily wage in those parts).
196

Bingham was able to persuade Arteaga to guide him up the mountain.

Along with

Bingham and Arteaga came Carrasco, a soldier sent by government officials in Cuzco as
military escort for the Expedition. After crossing the swollen rapids of the Urubamba on
a flimsy “bridge” made of a few logs lashed together with vines, Bingham and company
spent the next hour ascending the almost vertical cliff leading to the mins on Machu
192
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Picchu which Arteaga had mentioned. After about an hour and a half, around noon, the
party came upon a “little grass-covered hut where several good-natured Indians,
pleasantly surprised at our unexpected arrival, welcomed us with dripping gourds full of
..197

cold, delicious water.

These men were farmers who subsisted on crops planted on

ancient, artificial terraces. They informed Bingham that there were stone ruins further up
the mountain, and he continued, somewhat skeptically, with the aid of a small boy who
198

acted as guide.

As he ascended the slope, he got his first view of the site he would be

forever famous for “discovering.” His own words convey the impression which the ruins
immediately made upon him:
Hardly had we rounded the promontory when the character
of the stonework began to improve. A flight of beautifully
constructed terraces, each two hundred yards long and ten
feet high, had been recently rescued from the jungle by the
[farmers]...Crossing these terraces, I entered the untouched
forest beyond, and suddenly found myself in a maze of
beautiful granite houses! They were covered with trees and
moss and the growth of centuries, but in the dense shadow,
hiding in bamboo thickets and tangled vines, could be seen,
here and there, walls of white granite ashlars most carefully
199
cut and exquisitely fitted together.

Not having the resources at his immediate disposal to conduct a full excavation of the
200

site, Bingham had two team members. Tucker and Lanius, make a map of the site.
Interestingly, having only caught the slightest glimpse of Machu Picchu, as it was
covered by centuries ofjungle, Bingham was completely unaware of the enormity of his
discovery and spent only a few hours touring the ruins on his first visit. This is implied by
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his initial failure to appreciate the significance of the site and demonstrated by his
continuation of the search for Vilcabamba, the legendary last capital of the Incan empire.
It was only when he arrived back in Connecticut that Bingham began to
understand the gravity of Machu Picchu’s importance. While trekking on after his initial
discovery, he had sent Lanius and Tucker, two members of the Expedition, back to the
201

This preliminary outline of the site was

mountain to make a rough sketch of the ruins.

enough to convince Bingham, and more importantly, the Yale Corporation and National
202

Geographic Society, to fund another expedition the next year, 1912.
Following a week of excavation at the site that year nothing of even remote
significance had been unearthed. The native workers, who so ambitiously dug in the
hopes of finding the rumored cache of gold hoarded by the last Inca, were
203

disappointed.

To provide the Quechua workers, who Bingham, through his Puritan-

ethic bred eyes, saw as lazy and dull, with further initiative, he offered a golden sol,
worth half a dollar, to anyone who discovered an intact burial cave. Although the hired
hands found nothing, Richarte and Alvarez, the two Indians who had been cultivating
atop the mountain for some time, returned that same afternoon reporting the discovery of
204

eight tombs, and demanded in turn eight soles.

After this initial success, over 100

graves were opened, and “a large and valuable collection was made of human skeletons,
pottery, and other artifacts of various materials, including some other tools probably used
,203

by the Inca or Pre-Inca stone-masons.
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It was from the tombs that Bingham retrieved the majority of his artifacts, rather
than from excavation around the ruins. This fact could be important if there was a
convention against or rule requiring governmental permission before doing such work.
Additionally, it must be noted that “a large and valuable collection” of archaeological
material might undermine Yale University’s contention that what Bingham excavated
from Machu Picchu was mostly worthless and valuable only for its scholarly import. For
now, it is important to note that the artifacts gathered were impressive enough that
Bingham, upon their inspection back at Yale, decided that other sites would be excavated
206

in future expeditions.
The Ancient Function of Machu Picchu
Contrary to Bingham’s initial hypothesis, Machu Picchu was not the last capital
207

of the Incan Empire, but rather a country estate for royalty and nobles,

Neither was it

the birthplace of the Inca, nor the “University of Idolatries” where Bingham thought
^08

*

cloistered women (acllas) worshiped the sun as part of a religious cult.” By putting
aside Bingham’s thoughtful, but ultimately incorrect hypotheses about the nature of the
magnificent site he had rediscovered, we can focus on what modem scholarship has done
to unravel the secrets of a culture conquered long ago. Since the Inca lacked a written
language, scholars are forced to rely upon Spanish accounts and the interpretations of
archaeological data that have accrued over the past ninety years and allow new
hypotheses to come to light, elucidating the facts about the elusive Incan culture.
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To understand Machu Picchu, we must comprehend the “larger context of the
,209

Within this context, Machu Picchu

Inca social, economic, and political structure.

bears no likeness to the five types of settlement that account for 99% of the sites within
210

Tahuantinsuyu."

We must also understand that for the Inca, Machu Picchu was an

opportunity to impose at a broader scale its own perceptions of a ritual landscape which
,,211

legitimate its own gods, history, social order and authority.
There are five ways in which Machu Picchu is exceptional and that disprove
Bingham’s hypotheses. First, it is only a fraction of the size of the Incan capital, Cuzco
212

and it is lacking in large temples and fortresses.

Second, it bears little similarity in

either form or size to provincial capitals such as Huanuco Pampa, Hatun Xauxa, or
213

Pumpu.

Third, its location and “strongly religious character,” along with the quality of

masonry, high-altitude setting, and many shrines, set Machu Picchu apart from
administrative stations called tambos, which were placed at intervals along the more than
214

30,000 miles of roads the Inca had constructed.

Fourth, its complexity rules out a rural

village or one of the planned state agricultural sites where the Inca forced settlement by
alien ethnic communities.

Finally, the classic Incan architecture and artifacts recovered

exclude the possibility that it could have been a non-Incan settlement that paid tribute to
216

the empire.

This is clear from well-fitting coursed and polygonal blocks in the

209
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architecture of the more important buildings, which was distinctive for first-class Inca
217

Stonework.

So for what was Machu Picchu designed, since it cannot be one of the above?
Bingham believed until his death that the site was Tampu Tocco, a place written about in
218

the chronicles of a seventeenth-century priest, Fernando Montesinos.‘ But according to
the latest research, Machu Picchu was a royal estate, a sort of home away from home
where the Inca (the king, that is to say) could relax atop a mountain in a remote part of
219

his empire to hunt and entertain other Incan nobles." These estates were characterized as
being outside the teiritory of state administration and support, and instead of belonging to
the state, per se, they were the property of the specific Inca who constructed them and his
descent group segment.""^ These groups were called panacas (royal corporations or royal
lineages) and were lead by an Inca (king) who was supported by spoils of his conquests.
This support continued even after the Inca’s death, as ancestors were considered part of
the court, and their mummies were clothed and even given food offerings, testament to
221

the important role ancestor worship played in Incan society and religion.
The evidence for this estate hypothesis is based upon literary and archaeological
data. The small size, fine masonry, and lack of economic infrastructure at Machu Picchu
support it. In addition to this data is John Rowe’s examination of a Spanish document
dated 1568, which mentions a site called “Picchu,” or Pijchu, as it was rendered then, in
222

roughly the same location as Machu Picchu.
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Quechua and was used to distinguish the ruins on the lower slope (Machu Picchu)from
the ruins on the upper slope (Huayna Picchu).

The document also says that the area

belonged to Inca Yupanqui, or Pachacuti Inca Yupanqui, as he is known today. Under his
leadership, the tribes of the Urubamba river valley were subjugated sometime in the
1450’s, and several royal estates were built in the area, such as Pisac and
224

011antaytambo.“
Of the royal estates, Machu Picchu was the most spectacular, a commemoration
225

of and tribute to Pachacuti’s conquests in the area over the Chancas.

Not only was it a

royal estate, it also functioned strategically. Machu Picchu also held greater importance
over Pisac and Ollantaytambo, the other two royal estates in the area, in that it was meant
,226

to be a symbol of Pachacuti’s “divine power, legitimacy, and authority,

In this

capacity the site functioned for only eighty years, from the 1450’s to 1532, when Pizzaro,
62 horsemen and 198 foot soldiers conquered the Incan Empire, and the site was
227

abandoned.”

As a royal estate, Machu Picchu was a haven for the king and his nobility. Here
they feasted, celebrated religious ceremonies and rituals, performed astronomical
observations, and administered the empire. As one scholar puts it, Machu Picchu is like a
,228

latter-day “Camp David.

Being terraced and farmed, the site could support several

hundred inhabitants. Thus, when the Inca resided at Machu Picchu, the food supply
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would be more than sufficient to provision the royal court, courtiers, and large number of
retainers {\'cmaconas) who inhabited the site from May to September of each year.“^
The Material Remains
The issue with which we are dealing is the artifacts from Machu Picchu, which
consist primarily of the grave goods excavated during the 1912 season by the Yale
Peruvian Expedition as well as some pieces of precious metal that Bingham acquired in
230

Cuzco.“

The materials are primarily elite goods, meaning that the quality of their

execution and decoration far exceed what would have been the norm for most Inca. There
are also, however, some non-elite goods in the collection. The pieces are of unique
importance and provide vital insights into the Inca worldview. As two noted scholars
have said, “Produced by craft specialists, part-time artisans, household servants, and
simple farmers,[the artifacts] embody the cosmology and socio-economic organization
„23l

of [the Inca].

The pieces under consideration are part of the 400-item exhibit entitled

“Machu Picchu: Unveiling the Mystery of the Incas,” which is being sponsored by the
Yale Peabody Museum and will stop at museums in Los Angeles, Pittsburgh, Denver,
and Chicago.

The 400 pieces on display are considered to be the museum-quality

pieces out of an estimated 5,000 items exported to Yale.“'^^
The artifacts fall into six categories

■ceramics, lithics, metallics, osteological

material, wood objects, and textiles. The pieces themselves are of diverse form and
function. While a full catalogue of the collection is beyond the scope of this paper, I shall
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outline the important aspects of each category and subcategory as well as the
interpretation modern scholars have given to them.
The pottery of Tahuantinsuyu, or the Inca empire, demonstrates a technical
sophistication in a manner quite foreign to western cultures of the time. For instance.
234

neither the potter's wheel nor vitreous finishes nor glazing were used.

Instead, Inca

potters used hand modeling and molds to achieve the shape of their vessels, and pebble
polishing to achieve fine, smooth surfaces."" The motifs painted on these objects are
generally geometric, but local cultures within the Inca empire are represented by
236

According to Bingham, the ceramics are

variations on the geometric convention,

characterized by either an earlier form, which is rare, or the more common “Cuzco,” or
“pure Inca” style."*^^
One of the most common types of Inca ceramics is the aryballus, a name which is
derived from the Greek vessel known as an aryballos. When cataloging the grave goods
excavated from the tombs at Machu Picchu, Bingham relied upon a fellow professor s
238

knowledge of ancient Greek vases to categorize the pottery that he found."

It must be

said, however, that the similarity in name between the two reflects a significant
239

correlation in neither form nor function.

The aryballiis is perhaps the most distinctive form of Inca pottery, and with a
rather confined dimensions of shape and design, aryballi “served as symbols of[the Inca]
and those involved in its administration.
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a pointed conical base, low-set vertical strap handles, rim nubbins, a central lug, and long
241

flaring neck." The strap attached to the handles allowed the vessel to be carried on one’s
back, and the conical base permitted the jar to sit with greater stability in the ground,
reducing the threat of breakage.""^" The function of aryballi was also important. The
larger vessels were used in the fermentation, storage, and transportation of com beer
(known as chicha or asua), thus playing an important role in religious rituals.""^'^
The function of the aryballi meant that they were ubiquitous at public feasts,
especially where such feasts were common,such as at Machu Picchu.""^ Bingham
guessed that as much as 28 percent of the ceramics recovered from the Machu Picchu
graves were aryballi, and that of these, 150 were the larger versions, reflecting the extent
of ritual feasting at the site. The smaller aryballi were also prevalent in the tombs at
245

Machu Picchu and were used to hold corn beer for a pair or for personal use.
Another subcategory of ceramics is the bottles and jars, which “were among the
246

99

finest vessels produced by Inca potters,

The decorations are frequently polychromatic
247

and feature specific clays to enhance the design,

An interesting aspect of many of these

pieces is the anthropomorphic features inscribed upon them. They served a variety of
functions and in one interesting example from Cave 59, held a collection of a rodent’s
248

cranium, bits of silver, twisted rawhide, seeds and human teeth.
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Plates form the most popular and finely decorated pottery found at Machu
Picchu. They are small and shallow and are designed for delicacies such as toasted com
kernels."'**^ The handles attached to the plates are often zoomorphic or anthropomorphic.
Like the aryballi, the plates found at Machu Picchu “were common throughout [the Inca
,250

Empire] and so provide a useful index of imperial expansion and influence.
The cooking pots, or alias, frequently have pedestals with expanded bases for
stability."'^' The pot being raised by the pedestal allowed it to be placed in a fire or on hot
rocks, in order to heat stew or other forms of food.'"’" The alias are small and thus imply
personal or familial, rather than communal use, as in the case of the aryballi."" The
vessels are unpainted, but some have applique modeling.'*’'^ They also had lids to cover
the pots while in use, which were more finished than the other parts of the vessel, as the
lids were the most visible."'’^'
Ceramic beakers, or qeras,form another group of pottery associated with the com
beer feast. Being a vital part of all state and religious functions, the corn beer ritual might
perhaps be seen as similar to the Greek sympasiim in that social consumption of
fermented beverages was a conspicuous aspect of elite culture and required a stable of
distinctive and decorative ceramic vessels to support it. Like the kylixes and kraters of the
symposium, Inca qeras were ornately decorated drinking vessels and were also important
identifiers of Inca style."*^^ The most common design is actually rather simple, however.
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with straight or concave sides.“

The decoration is the more complex aspect, with

distinctive polychromatic geometric schemes. Although the majority of the Yale
collection and those acquired by Bingham are ceramic, the vessels were also made of
wood and precious metals.

What is unique about these artifacts is that all but one were

found in and around architectural remains of the residential section of the nobles; the
exception was recovered from a grave.
An interesting practice among the Inca elite was the chewing of the coca leaf,
which was valued for not only its medicinal properties and stimulant qualities, but also its
260

symbolic significance."

Like corn beer, coca leaf chewing played an important role in

state and religious functions. Because the coca leaf is alkaline, the Inca combined ground
lime with the leaves to sweeten the chew and enhance the stimulation."^* The vessels
designed to hold the powdered lime were tiny with small apertures to keep the lime dry
262

and were made of ceramic or stone.

One of the least understood of the pottery finds at Machu Picchu is the miniature
ceramic vessel. These miniatures reflect their full-sized counterparts in form, decoration
263

and firing,

While the exact function is unknown, they seemed to have served a
264

vicarious purpose in rituals as substitutes for the full-sized versions,

This practice

might be related to similar miniatures of gold and silver anthropomorphic figurines.
265

camelid sculptures and tunics offered at Inca temples.
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Additional finds of miniature ceramic objects are in the form of coiwpas, or m aize
cobs. These effigies were sometimes burned and cached as offerinss. Other times they
were wrapped in textiles and adorned with pins to entice the maize god to provide an
abundant harvest."
Another group of ceramics associated with ritual are the libational vessels, or
pacchas. As the concept of reciprocity dominated Inca cosmology, gifts of food and
267

particularly drink to ancestors and gods were of high importance in ritual.

The vessels

were made of ceramic or wood and are specially designed for offerings of liquids.
26S

namely, libations of corn beer."

A group of fired ceramic objects Bingham called “problematical” ai'e today
269

recognized as gaming pieces or divination devices." Bingham suggested that perhaps
they were used in calculations, as a complement to the quipii, a device for recording
270

numbers, but not for performing calculations,

The pieces, however, are all unique and

thus this explanation is rather weak. A better interpretation is that since Inca adults were
271

fond of dice games, the pieces were a sort of gambling appliance,

Another

interpretation is that the pieces were used in ritual divination, as the Inca employ a host of
272

different techniques, ranging from coca leaves to pebbles to llama dung.
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The last category of ceramics is the spindle whorls. These are of varying size and
shape, as different spindles produced thread of different grades. In most cases, the spindle
whorls are modeled in clay, but in other cases they are created from potsherds."'
Two singular items of importance in the ceramic collection are an ear plug and a
whistle. Ear piercing was a significant rite of passage for Inca males and the ear
ornaments worn by adults reflected ethnic identity and social status. Elites often wore ear
274

plugs of silver or gold, although the Machu Picchu example is of baked clay,

This

simple example also has perforations, which Bingham suggested were used to hold
215

feathers.

The function of the clay whistle, or ocarina, is not well understood. The two

interpretations are that it was used as an alarm by guards or as a device for
276

communicating with the gods.
The lithics recovered from Machu Picchu are also impressive. The collection has
both utilitarian and ceremonial pieces, of local and exotic manufacture. The production
methods vary from ground and polished pieces to knapped ones. The supreme
277

craftsmanship of Inca stonemasons is likewise reflected in these artifacts.
Chloritic schist is a green stone which is sometimes found with traces of talc.
adding hints of white to the green-black rock. The stone was quarried less than

a

kilometer from the site of the temple complex, on the lower slope of Mt. Machu
279

Picchu,"^^ as the 1912 Expedition discovered.

Although too soft for tool use, the stone
280

was easily shaped and polished into small ornaments.
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Some of the most common schist items from Machu Picchu ai*e small
geometrically shaped pendant-like objects with perforations near the outer edge. They are
designed in a variety of shapes, the most common being circular, rectangular and
281

The pieces are

triangular pieces, with some rai'er, more complex shapes found as well,

all of local manufacture and were found in a number of places across the site, from the
terraces to the burial caves to the Upper City.“ “
Beside the pendants, forty-one small cutouts in the shape of tools and animals
were found. These objects were manufactured in the same way as the pendants, which
were cut out of a larger piece of schist with chert or other hard rock, grinding the surface
283

until the object was very thin and then polishing it with water and/or sand,

Unlike the

pendants, these artifacts lack perforations and thus were not meant to be worn as
decoration. While Bingham thought that they might be either pre-Inca artifacts or Inca
285

counting tokens,“^"^ the best hypothesis today is that they were charms or amulets.
The next group of stone artifacts is the hammerstones. Several dozen of them
were found, with obvious signs of use in the form of nicks, abrasions and
286

discolorations.

They are river pebbles, chosen for their exceptional hardness as well as

their suitability to hammering or grinding. In spite of the availability of bronze tools,
these hammerstones remained the primary tool of the Inca stonemason at Machu Picchu.
One interesting group of lithics is the clod-breakers and mace heads. The clodbreakers were ring-shaped stones hafted on clubs to break the soil on the terraces in
279
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preparation for planting.

They tend to be heavier and coarser in finish than the maces.

although sometimes telling the difference between them can be difficult. The maces tend
to be characterized by a star shape with pecking and polishing."^^
Also in the weapons group are the bola stones. These are spherical, waisted stones
that have been finely polished. Bola were used in hunting on hafted on shafts. In battle,
each stone was wrapped with rawhide and then tied with others as a way to entangle the
289

feet of the enemy."
Ground-stone mortars and decorated mortars as well as stone bowls were used to
grind herbs, spices and other types of food. Mortars were important because the Inca
290

used a broad range of dried chili peppers to flavor their food,

The decorated examples

291

are ornamented with feline and serpent figurines.
Zoomorphic and anthropomorphic stone effigies were crafted of specially selected
292

material with respect to grain, color and quality.

Each was created in “a highly

stylized manner as if to convey the essence of[an animal or human] without the
distraction provided by individual details,

These pieces served a ritual function in
294

assuring the health of a person or animal, as the narratives of Catholic priests describe.
Effigies of architecture are also part of the collection and served either an unknown ritual
295

function or as miniature models for prospective building projects.
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Metallics are the next group of artifacts upon which we shall focus. One of the
most important activities at Machu Picchu was the production of bronze and precious
metal objects that could be distributed as part of the political strategy of the royal family
296

(jHinaca).

These objects include tweezers of silver and bronze, shawl pins, a silver

headdress, silver disks, bronze bells, bronze mirrors, various weapons and zoomorphic
and anthropomorphic figurines of bronze and silver, which are true masterpieces of Incan
297

ai't.

The bone objects in the collection are few and their appearance at Machu Picchu
rare, but they are still interesting and have cultural value nonetheless. The objects include
a highly polished shawl pin, a flute, a tube, whorls for spinning, other weaving tools and
298

a trowel.

Wooden artifacts constitute the next category of the material remains from Machu
Picchu. Like the objects of bone,few have survived, due primarily to the environment of
299

the site, with its heavy precipitation and sharp fluctuations in temperature,

All that

managed to survive the ravages of the Andean climate are some wooden sewing needles
300

and a ritual drinking vessel, called a qero in Quechua.
Textiles are the last group of objects in the collection at Yale which is disputed by
Peru. The most interesting artifacts of this category are the quipu, or knotted string
records, which were used to record primarily numerical, but also non-numerical
301

information.

The Inca did not have a writing system and this was as close as they ever
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came. The other objects are tunics and a coca bag, which are decorated with the
302

conventional Incan “key” design, which only the Inca himself was allowed to wear.
Agreements Between Bingham and Peru
Bingham’s first objective at Machu Picchu was to gain solitary rights to

excavation for Yale. He wanted to make a name for himself as an explorer and scholar
and to do this he needed continuity with a particular site. Establishing his name with
Machu Picchu would be a great boon to his reputation, at least once the world (and
Bingham himself, for that matter) recognized the importance of the site.
Bingham’s first step towards this end was an interview with President Howard
303

Taft, who came to Yale, his alma mater, for a ceremonial visit.

During the interview.

Bingham inquired whether the State Department would intercede for him with the
Peruvian government in his request for a long-term concession for excavation rights at
304

Machu Picchu.

Taft was impressed by Bingham and submitted his request to President
305

Leguia of Peru.

The request was important not only for Bingham’s reputation as a scholar and for
the prestige of the university, but also for more technical reasons. In 1893, a law was
passed in Peru that stated no archaeological work could be conducted in the country
without an official license. When permitted, an excavator then had to provide duplicates
306

or pictures of the items found to the National Museum.

While a law such as this would

have done little to discourage individual treasure hunters, it would certainly have affected
Bingham’s activities, as well publicized as they were.
302
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What is important to understand here is the environment that had made Peruvians
hostile to outsiders excavating in Peru. It is summed up nicely by Bingham’s son Alfred,
who says:
In a poor country the relics of ancient cultures are not likely
to stir wide public interest, but in Peru the myth of fabulous
treasure, buried somewhere by the last of the Inca had
gripped the popular imagination for generations. In the late
nineteenth century, archaeologists who began taking an
interest in the Inca found themselves in competition with
treasure seekers, who had long been digging in the ruins for
gold. As pre-Columbian aitifacts began finding a place in
museums and private collections, yet another species of
treasure hunters emerged, searching not so much for gold
307
as for relics they could sell to collectors.

Perhaps in response to Bingham’s explorations. President Leguia issued an
executive decree on August 19, 1911, less than a month after Bingham’s discovery of
were

Machu Picchu, stating that all Incan “monuments” and anything found within them
the property of Peru and while excavation rights might be granted, only duplicates
308

copies could be taken out of the country.

or

It was for this reason that the concession that

Bingham sought in 1912 was so important. Unfortunately for him, the tumultuous politics
of the time proved highly problematic.
Arriving in Lima in July of 1912, Bingham assumed, based on Taft’s endorsement
and the State Department’s proposal that he would have little trouble obtaining the
concession from Leguia. And indeed, if not for the tumult of politics, he would have had
it. Leguia had signed the document granting the concession, a lease for ten years. Due to
political upheaval stemming from the election of Peru’s new president, however, the
Peruvian Parliament would not be able to vote on the measure for quite some time.
307
308
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Making matters worse was the organization of young liberal congressmen who opposed
-.309

the concession “for the defense of the nation's cultural heritage.

When Bingham

returned to Peru three months later, he was told flatly by newly elected President
310

Guillermo Billinghurst that it would be a national “disgrace” to allow the permit.
The sun, however, had not set on Bingham’s ambitions. By agreeing to help stillinfluential former President Leguia with a minor family problem, he was able to negotiate
a settlement. The document stipulated that the government of Peru, in “deference” and
31 1

international courtesy” to Yale, would allow him to continue breaking the law.

But,

“as an exception and only for once,” he was allowed to finish his work at Machu Picchu
312

and even ship what he excavated back to Yale,

The other stipulations were that all field

work was to be supervised by a government official and had to end by the lO"^ of
December. Additionally, all artifacts were to be individually recorded and inventoried
before shipment and the Peruvian government reserved the right to exact the return” of
313

all unique specimens and duplicates of all others.

Drafted and approved in late October

1912, the “Supreme Resolution” reads in part “The Peruvian Government reserves to
itself the right to exact from Yale University and the National Geographic Society of the
i314

United States of America the return of the unique specimens and duplicates.
Bingham returned to Peru again in 1914, but found the political climate so hostile
31.“^

to his work that he had to arrange his export visa through the British Embassy.

KW

Bingham 1989,
Bingham 1989.
nI
Bingham 1989.
; Bingham 1989.
Bingham 1989,
M-l
LcgalalTair.s.org
us
Bingham 1989.
no

p. 284.
p. 284.
p. 287.
p. 287.
p. 287.
March/April 2006
p. 310.

Various

Blocker 79

media and academic groups viewed his work at Machu Picchu as looting and as a result,
316

Bingham was under threat of arrest by the time of his departure.

The material excavated from the area around Machu Picchu, the focus of the
1914-1915 Expedition, was inspected and documented by the National Museum in Cuzco
before being shipped to Yale and Bingham promised that all of these items would be
317

recognized as Peruvian property and would be returned upon request.
318

Bingham, all the material from this season was returned,

According to

As a matter of fact, some of

this material was returned in 1921, when the Peruvian consul to the U.S., citing the
Supreme Resolution of 1912, requested the artifacts be returned.^'^ According to one
source, however, all that was sent back was “valueless potsherds and bones from 1915,
and none of the repatriated material was from the 1912 Expedition, which excavated the
320

vast majority of the museum-quality pieces.
The Current Controversy
To date, the situation regarding the Machu Picchu remains is still in limbo. Peru s
U.S. ambassador, Eduardo Ferrero, released in 2006 a statement that reads in part The
Peiuvian Government is surprised by the position taken by the authorities of[Yale] and
„321

will soon present a lawsuit in US courts against Yale University,

While legal action

has been threatened, no suit has yet been filed. The Peruvian government was at the time
of the statement headed by president Alejandro Toledo, whose political platform was
based around preserving and repatriating Inca and indigenous heritage.'^"" His ambitions
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on securing the return of the artifacts were helped in no small part by the efforts of his
323

wife, Eliane Karp, a cultural anthropologist who has done field work in Cuzco,

The

current president, Alan Garcia, is more moderate than Toledo’s was and his
administration’s bearing on this matter will be discussed shortly.
The Yale exhibition, Machu Picchu: Uncovering the Secret ofthe Incas has only
served to exacerbate the tensions already rapidly accruing from the legal dispute. The
dispute is a result of differing interpretations of Peruvian law at the time of Bingham’s
excavations as well as the special concessions he was granted and their validity. Peru
claims that all of the material displayed at the show should be returned, as the material is
not the property of Yale but is on loan, referring to the “return upon demand’ clause in
the concessions of 1912 and 1914. Yale counters that all the material that was agreed at
the time to be Peruvian property was returned in 1921.
The demands of the Peruvian government have been accelerated by the
worldwide wave of repatriations that has swept American museums in the last few years.
Notable repatriations include the Euphronios krater from the Metropolitan Museum of
Art in New York and the Morgantina silver from the J. Paul Getty Museum in Los
324

Angeles.
Unlike these famous cases of cultural property theft which were the result of
clandestine excavations and illegal looting, the Machu Picchu material was

excavated and

exported to Yale with the explicit consent and supervision of the Peruvian government
according to an agreed upon set of guidelines. In response to the demands made by Peru,
Yale’s deputy arts provost, Barbara Shailor, has offered in a proposal to return numerous
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items and sponsor their installation and maintenance at a museum in Peru.'

The

Peruvians have not officially responded to this suggestion yet, but according to Luis
Guillermo Lumbreras, director of the National Institute of Culture in Lima,“Yale is
assuming that it owns the collection and can negotiate with us which objects it wants to
.326

return and which it wants to keep ... but that’s not what we’re talking about here.
The museum in question is the new, state-of-the-art Manuel Chavez Ballon Site
Museum, which will feature at its opening about 200 objects unearthed by Peruvian
327

archaeologists,

In terms of meaning to the issue at hand, it seems to provide the same

immediacy the New Akropolis Museum in Athens does, in that both governments are
building museums to house artifacts that they do not yet control.
The official position of Yale University is that according to an 1852 Peruvian
Civil Code,“Yale [gained] title to the artifacts at the time of their excavation and [has
retained it] ever since.

.328

According to the university’s lead counsel, Enrique Ghersi,

neither the 1911 decree which forbade exportation of Peruvian antiquities nor the 1912
Supreme Resolution allowing Bingham “only for once” to remove artifacts has legal
weight. The 1893 law against illegal excavations is the real basis, but apparently it was
annulled in 1903. Thus, the artifacts in the collection are subject to the 1852 law, Yale
329

argues.

Another argument made by Yale for their continuing curation of the artifacts is
the Rescue Argument, mentioned earlier. This says that that a foreign party has an
entitlement to a piece of cultural property because had not this party “rescued” this
125
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artifact, then it would have been either damaged, destroyed, or looted, in which case it is
doubtful anyone would ever have known about it, save for buyers on the black market.
This is clear when we read the statement made by Janet Sweeting, the Peabody’s
education director, who said that:
The value [of the artifacts] is not in the individual items but
in the collection as a whole and the story it tells about the
place. And if we hadn’t kept it together, it wouldn’t be
together today because others would have come along after
Bingham and taken these objects. They’d be in living
rooms instead of a museum.3.10

The problem with this argument is that it disregards the question of whether or not
the party who extracted the piece was justified in taking it from its country of origin in
the first place; Sweeting seems to imply that the end result justifies the means employed.
Taking this logic to its natural conclusion, any such nation or interest group from whom
an object has been taken may have no claim to it on this basis, as Sweeting’s statement
implies.
Another argument made by a Yale official, Barbara Shailor, is the Scholarly
Access Argument, which has also been discussed earlier. This argument assumes as its
basic premise that scholars have the greatest right to cultural property, as they are the
ones whose primary responsibility or role is to promote and transmit cultural
331

information and knowledge.

Shailor says:

For more than 90 years, Yale has acted as stewai'd for the
Machu Picchu objects in its care. These materials have
been preserved, restored and made available to the public
and international scholarly community for viewing and
research. Scholars with access to the objects have presented
breakthrough findings about the site and the daily lives of
330
331
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the Inca people who lived there ... Yale’s proposal
regarding the objects that remain from Machu Picchu is not
based on vindicating ownership rights, but instead on
carrying out Yale’s responsibilities to all of the concerned
constituencies: the public and the scholarly community in
the United States, Peru and worldwide. It is for these
communities that the materials have been conserved and
studied over the years and for whose benefit Yale wishes to
continue to play a role in the management and well-being
of the collection, both here and in working with the
332
museum and archaeological community in Peru.

The patronizing posture of Shailor’s editorial implies that the “breakthrough
findings” made by Yale’s conseiwation would not have been possible had the materials
been in Peru. She is probably correct. The financial resources of Yale outstrip those of a
poor country like Peru. The new museum, however, means that now Peru has the means
to care for the materials, perhaps as Yale does now. On the other hand, Yale’s efforts
should be commended—no doubt the field of Inca scholarship has been invaluably aided
by the work of Yale researchers and the environment the Peabody provides. Still, because
of the new museum, Yale can no longer claim a monopoly on the proper facilities to
curate the artifacts. Their argument must go elsewhere to be convincing.
In another place, Shailor argues that Peru’s applicable law did not give its
government ownership of material excavated before 1929; the artifacts from Machu
333

Picchu were unearthed in 1912.

Furthermore, the Extension and Amendment to the

Memorandum of Understanding between the Government ofthe United States ofAmerica
and the Government ofPeru Concerning the Imposition ofImport Restrictions on
Archaeological Materialfrom the Prehispanic Cultures and Certain Ethnological
Materialfrom the Colonial Period ofPeru(MOU)does not provide U.S. State
Editorial, The Hartford Courant, March 18. 2006
’’’ Editorial The Hardford Courant March 18. 2006
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Department legal assistance to material imported before 2002, especially those artifacts
334

with signed exit visas, as Bingham had when he left Peru after the 1912 season.

Thus,

the United States cannot, under the auspices of this agreement, be appealed to in
adjudicating this issue. Article H of the MOU,however, does state that:
The Government of Peru will use its best efforts to carry
out the legal reforms necessary to improve further the
protection of its archaeological and ethnological cultural
patrimony, as well as provide the means to enforce the laws
and regulations guiding the protection of cultural
property.

The implication here is that perhaps that the U.S. State Department, in respecting Peru’s
“best efforts” will have to avoid taking sides in the conflict and let the matter be settled
in the courts. Unfortunately, this treaty does not have any explicit bearing on material
from before 2002, so neither side is particularly advantaged, it seems, by the MOU.
Additional insight into the debate is provided by Bingham’s correspondence with
Gilbert Grosvenor, the President of the National Geographic Society when the letters
were written in 1916. In a letter dated November 28 of that year, Bingham writes Now
[the artifacts from Machu Picchu] do not belong to us, but to the Peruvian government
who allowed us to take them out of the country on condition that they be returned in 18
months.

.336

Grosvenor agrees, say “Dear Hi, replying to yours of November 28 ,1 feel

that we ought to abide by the letter of our agreement with the Peruvian government and
return all the material.

.337

But these letters refer to the material from the 1914-1915

expedition, which as we have seen, was repatriated to Peru in 1921, in accordance with
V14

htlp://exchanges.state.gov/culprop/peQ2exl.html: a full copy of the 1997 bilateral agreement with Peru
and the 2002 Extension and Amendment may be found in the Appendix
445
http://exchanges.state.gov/culprop/pe02ext.html
44(1
Quoted in All Things Considered, NPR March 30, 2006
447
Quoted in All Things Considered, NPR March 30, 2006
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the agreement. The real dispute is over the 1912 material, which was excavated and
exported under the auspices of the Supreme Resolution.
Yale and Peru are not the only parties making arguments. Very importantly, the
National Geographic Society has sided with the Peruvians. Terry Garcia, an official with
the Society, sums up their argument saying that:
We did a thorough search of our archives. We came to the
conclusion that any objects excavated during these
expeditions were the property of Peru. Furthermore, the
laws and decrees that had been issued in connection with
the expeditions also made it very clear that any objects that
were permitted by the government to be removed from
Peru were on loan. And then you add to that the fact that
the parties, you know, Bingham, Yale, National
Geographic, all acknowledged in this lengthy
correspondence that they had to return them.
[Furthermore]...Yale not only has a moral but a legal
obligation to [return the artifacts]. We all knew that these
objects were being lent for scholarly review and study and
that they were going to be returned to Peru and that’s
really the sum and substance of the matter.

That National Geographic has come down on the side of the Peruvians is
extremely important, as they were the primary sponsors who funded Bingham’s
explorations and excavations. More than anyone, it was they who profited financially
from the rediscovery of Machu Picchu. Indeed, as Gilbert Grosvenor, then-president of
the Society said in 1954, “Archeology has been a field of rich rewards for National
Geographic Society expeditions since Dr. Hiram Bingham, in 1912, uncovered and
excavated Machu Picchu.

Contrary to what many in Peru believe, Yale has not made

us
U9
MO

Quoted in All Thing.s Considered. NPR March .^0, 2006
Explorer seen in new light Yale Daily Friday. Oetoher l.T 2006
Grosvenor 1954 p. 299
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any monetary gains from the exhibition of the Machu Picchu artifacts and in fact, has
341

had to absorb much of the cost of their preservation.
The harshest criticism of Yale has come, ironically enough, from one of its most
distinguished recent alumni. Christopher Heaney ’03 won a Fulbright scholarship to live
in Peru and study the Yale-Peru dispute. His article Bonesmen appeared in October 23
2006 edition of The New Republic. It is a scathing review of his alma mater and makes
damning allegations about the provenance of Yale’s collection, especially about the
administration of the Peabody museum, which he basically accuses of fraud. According
to Heaney, Bingham purchased a collection of high-quality Inca artifacts in 1912 for the
equivalent of $145,000 of his own money, with the understanding that they would be
smuggled out of the country. Even more scandalous is that the Peabody apparently had
precious items of gold and silver listed in its online catalogue that never appeared in the
registry of the National Museum in Cuzco, which implies that they were not catalogued
and hence not seen, by Peruvian authorities before they left the country, as the Supreme
Resolution of 1912 explicitly commanded. He says that this material could have been
excavated in Inca Churisca (Frozen Inca) in 1914 and sent to the United States via the
post, recording that “two months after the incredible find, two of the expeditions
members returned to the United States and ‘sent 17 envelopes and packages to [Hiram
Bingham] by Dr. Meserve’”'^"^” But perhaps the worst allegation coming from Heaney is
that just before this article was published, the items which he pointed out as being from
Inca Churisca disappeared from the online catalogue, ostensibly as part of a badly needed
database cleanup. Heaney calls this “an attempt to cover up a serious lapse in the

^4\
.142

Editorial, The Hartford Courant, March 18,2006.
Bonesmen The New Republic October 23, 2006
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collection’s ethical responsibilities,” and argues that this shows the naivete of western
museums in continuing to belief that they are better stewards of cultural heritage than the
343

countries whence they came,

Yet, ironically, Heaney concludes that "On the other

hand, Yale has taken care of these pieces for over 90 years.... They are not the 'bad guys'
344

here. They are a well-meaning scientific organization, not looters.
The issue may ultimately be decided by the political stance of the Peruvian
government. The new president, Alan Garcia, is more moderate than his predecessor
345

Toledo and wishes to have stronger ties to the U.S., especially in regards to free trade.
While recovery of the Machu Picchu artifacts was the stated policy of the Toledo
346

administration, Garcia has yet to issue an official statement on the matter,

But scholars

intimate with the political issues inherent in such a controversy are quick to point out that
the absence of a statement on the matter does not mean the issue has gone away or that
Peru is abdicating its claims to Yale’s collection. Indeed, while Garcia may have a more
pro-U.S. stance, especially in intraregional conflicts (with Hugo Chavez of Venezuela),
the nascent South American nationalist movement will not let the issue die, as many
Peruvians see Machu Picchu as the very symbol and essence of their country and have
347

strong feelings about the repatriation of the material,

And while the dispute is likely to

continue, its resolution may be much more amicable to Yale in light of the recent political
developments with regard to U.S.-Pem relations. The implication is that Yale’s prior
offer to share the material between New Haven and Cuzco may be accepted, or that some

Correspondence. The New Republic, November 27, 2006
Bonesmen The New Republic October 23, 2006
http://news.bbc.co.Uk/2/hi/americas/country_profiles/1224656.stm#leaders
446
Yale Daily September 21,2006
.07
Associated Press May 10, 2006;
http://news.bbc.co.Uk/2/hi/americas/country_profiles/1224656.stm#leaders
.04
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other type of collaborative effort may be agreed upon. Roger Atwood, the author of a
new book on looting in Peru, has acknowledged that Yale has been cooperative and that
Peru’s best course of action is “etbical persuasion” rather than litigation. Whatever the
outcome, it is likely to be protracted but will probably result not in a lawsuit. It is most
likely that a reciprocal agreement which honors both Yale and Peru will be settled upon.
one that might be modeled along the lines of the Met-Italy compromise. The
Metropolitan Museum of Art agreed to return the famous Euphronios krater as well as
other pieces of dubious provenance to Italy in exchange for long term loans of artistic and
historical importance.
Conclusion
If the issue goes to court, the litigation will no doubt be drawn-out and quite
vicious, as on one side there is the nationalistic pride of the Peruvians and on the other
the Peabody, which has preserved, conserved, researched and exhibited these artifacts
tor almost a century. A legal resolution would surely be a boon only to one of the parties
and in either case, a point of ill will between Peru and Yale, if not the United States at
large. At a time when South America is a source of much U.S. antipathy, American
institutions need to do everything they can to restore our former prestige, if not tor
reasons of pride, then for economic and academic purposes. Yale can secure the goodwill
not only of the Peruvians, but the also the international academic community by
arranging the return of these objects. Granted, they have already attempted to do so and
Peru has denied them. This is bad policy on the part of the Peruvians, who need to soften
their stance if they wish to see an agreeable resolution to the Machu Picchu issue. If
anything, they should examine Greek and Italian approaches to cultural property issues
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and be willing to compromise and reciprocate. The plethora of peaceful, extralegal (not
illegal) arrangements between nations and museums should serve as a positive paradigm
for how such matters ought to be handled. In these cases, both sides win. If either Yale or
Peru unequivocally wins a legal battle, only one side wins and resentment will abide on
both sides, hindering the collaboration of scholars, which in turn hurts everyone.
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Conclusion
Each of the cases examined presents a unique blend of history, law and national
identity. Combined with the summaries given in the appendix, it is clear that a world
wide phenomenon is occurring, whereby people are more and more starting to feel a real
connection to the objects and monuments of antiquity. The past has become the present.
What was once seen as exotic or idolic is now patrimony, a national heirloom which is no
longer something to be profited from, but rather treasured as a representation of one’s
culture or the precedent of it. The enactment of new laws and stricter enforcement in
more developed countries demonstrates this to be true.
Yet, the market in illicit antiquities is now hotter than ever, with new billionaires
in China and art collectors in the U.S. and Europe demanding top-shelf pieces constantly.
As in the days of Elgin, ancient art gives one the impression of sophistication and of
wealth. This makes acquisition of these pieces, by whatever means, highly lucrative, as
well as the trade in them, as The Medici Conspiracy points out. Thus, tomb raiders and
looters have more reason than ever to ply their trade and make more money doing it. The
only way this will ever stop is if worldwide, governments will continue to combine their
efforts to stop illegal exportation and importation. In addition, governments must step up
the police presence in archaeological areas to prevent clandestine activities, most
especially in Iraq, the birthplace of civilization. Since the U.S. are currently occupiers, we
must take some of the burden and Congress must be persuaded to allow more troops for
this exact purpose.
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In order for this to happen, some other changes are also necessary. Sites need to
be monitored on a more careful and regular basis. Since certain countries such as Greece
have almost innumerable historical sites, their governments should provide incentives for
people to study archaeology so that they may be excavated and recorded before all is lost
to the depredations of looters. Furhermore, the legal field needs to expand and cultural
property law courses ought to be taught at law schools. This might be inevitable,
however, as the recent wave of lawsuits against western museums and the repatriations
consequent of them probably will result in the expansion of legal counsels for these
institutions.
Finally, the ideological battle in the war for the protection of the tangible past
must be won. While people ai’e slowly becoming more and more aware of the value of
such objects, governments need to do more to make people aware of what is going on.
The public needs to know that grave robbers and looters are pillaging the most sacred
sites and also unknown sites of their country. In the past people perhaps did not care. In
today’s international world, however, the sense of identity that cultural property brings
with it allows people to distinguish themselves from the globalized multiethnic mass. On
the other hand, the ancient products of one culture may be seen as the achievement of
humans and transcend such ethnic and national boundaries, compeling interest as a part
of mankind’s achievement in general. In either case, it is clear that to preserve our sense
ot ourselves and of where we came from, we must protect the sites, artifacts and
monuments that provide it.
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Appendix

Current Cases involving Cultural Property
The Mask of Ka Nefer Nefer
According to Egypt’s Supreme Council of Antiquities, the 19‘*’ Dynasty (13071 196 B.C.) mask was stolen from Cairo’s Egyptian Museum sometime after 1959, where
poor documentation methods allowed the piece to be smuggled out of the country, finally
surfacing in 1998, when it was purchased by the St. Louis Art Museum. Zahi Hawass
described the mask as being a combination of glass-inlaid eyes, a gold-covered face and a
wig. The Egyptian government has officially requested a return of the artifact from the
museum, which has acknowledged the request, saying “we would like to come to a
,348

solution because we don’t think it was acquired illegally or improperly.

Apollo the Lizard Slayer
A recent acquisition by the Cleveland Museum of Art has caused somewhat of a
stir. The bronze statue of Apollo, a copy of a lost fourth-century sculpture by Praxiteles,
thought by some to be perhaps the very piece referred to by Pliny the Elder, was
purchased by the museum from Phoenix Ancient Art, in Geneva. The antiquities gallery
is run by Ali and Hicham Aboutaam, whose family has been dealing in ancient art since
1968. The problem is that when the Louvre requested the piece for an exhibition, the
Greek government threatened to boycott. The Louvre then rescinded their request and the
Cleveland Museum of Art has been in somewhat of a public relations crisis since.
Strangely enough, however, the Greeks have no positive evidence that the statue,
BBC News online Friday, 24 February. 2006

Blocker 93

although of dubious provenance, was actually stolen or looted. Instead, their position
seems to be an advancement of the worldwide retaliation against disreputable art dealers.
Both Ali and Hicham have been convicted of serious import/export violations both in the
U.S. and Egypt. Thus, the negative attention brought to the issue by the Greeks is not so
much to accuse the Cleveland Museum as to highlight their association with the
349

Aboutaam brothers and Phoenix Ancient Art.

The Starving Buddha
The U.S. Department of Homeland Security returned 23 January to Pakistan a
group of artifacts said to have been illegally exported. The material included Buddhist
statues, sculptures and a cup from the second-century B.C. The artifacts had arrived in
2005 in two shipments, which the recipient abandoned. Among these is a statue of
Buddha which prominent London art scholar John Eskenazi claims is fake, based on a
photograph of the statue. According to Eskenazi, who is an expert in South Asian art and
also a dealer, it is a replica of a piece in the Lahore Museum,created for the illicit
antiquities market. As cultural property laws and enforcement around the world get
tougher and customs agents more circumspect, it is more difficult to import authentic
pieces. Moreover, the incentive to create false antiquities has a high financial potential, as
the market is as hot as ever. But according to Dr. Fazal Dad Kakar, director general for
350

the museums and archaeology in Pakistan, the object is real.

The discovery of the

pieces is important in today’s fight against the trade in illicit antiquities as it has lead to
promising intelligence, which is extremely important because the black market is a

u‘)
ISO

Do You Know Where That Art Has Been? The New York Times Sunday 18. 2007
www.ihearlmagazine.com via the Museum Security Network, March 22, 2007.
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network of looters, exporters and dealers. Infiltrating one aspect of the network can lead
to those in higher positions, whose downfall is necessary if cultural property is ever to be
safe.

Bulgaria Seeks Return of Stolen Antiquities
The Bulgarian government is currently seeking the return of several silver plates,
nine of which are in Greek museums, one of which was auctioned in the UK because its
Bulgarian provenance could not be proven and the other four are missing. This
information comes from the treasure hunter who personally found the plates. The issue
reveals vast flaws in the laws protecting Bulgaria’s cultural patrimony and new laws
3.SI

have yet to be proposed.

The Sch0yen Collection Controversy
Martin Sch0yen, a Norwegian business tycoon and collector of antiquities, has
demanded the return of 654 Aramaic incantation bowls which date from the seventh to
fifth centuries B.C. The bowls were lent to or allowed to be housed at University College,
London (UCL), in 1996 for purposes of research. Two years ago, however, on the basis
of criticisms regarding the collection’s provenance, the university opened an
investigation, headed by Lord Colin Renfrew, director of the McDonald Institute for
Archaeological Research, Cambridge and David Freeman, a private attorney. According
to UCL, the export documents from Jordan in 1988 are fake and the objects are the
rightful property of Iraq, from where they were believed to have been taken after 1990. In

151

www.novinite.com March 21,2007.
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response, Sch0yen has sued UCL for his collection’s return.'^'*’" This case is interesting not
only because of the multitude of international entities involved, but also for the precedent
that will be set for other universities and museums who house or exhibit private
collections.

Russia Aims to Tighten Antiquities Trade Laws
The current laws in Russia regarding the trade in antiquities have allowed the
illicit business to flourish, with the sector at somewhere around $300 million. Few,if any,
taxes are paid on profits made in the trade and evasion is endemic. This in turn has led to
untold dealings of authentic and forged antiquities. Russian authorities in response have
promised a new regulatory framework, which will tighten laws and place restrictions
upon the type of activities which may be conducted."''’'^

The Moche Backflap
In 1998 the FBI recovered in Philadelphia a Moche backflap, which had been
looted from a royal Peruvian tomb at Sipan. The backflap is made of gold and was part of
the Moche elite’s costume, worn around the waist and covering the backside. These
pieces were worn by Warrior-Priests as armor during battle and functioned as a symbol of
power during rituals. All but one of the smugglers associated with the backflap have been
prosecuted and sentenced, with the exception of one, who is still at large. The artifact was

The London Times March 22, 2007.
www.en.rian.ru.com March 22, 2007.
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loaned for one year to the University of Pennsylvania Museum and was then returned to
Peru.354

The Stones from Palmyra
In August of 2006, Syrian authorities arrested “traffickers of archaeological
objects,” who had been found with a stone bust of a priest and a stone portrait of a
woman. The bust is a funereal stele, depicting the priest wearing a laurel wreath attached
by a jewel and measures 45 by 40 centimeters, or about 18 by 16 inches. The stone
portrait of the woman depicts a female in traditional dress and adorned with necklaces
.355

and bracelets. Both objects date from the Byzantine era.

Kennewick Man
One of the most important cases in recent anthropological history has been
Kennewick Man, the almost 10,000-year-old skeletal remains found by accident in
Kennewick, Washington. Initially, five tribes, the Nez Perce, Umatilla, Yakama,
Wannapum and Colville, each claimed the remains as their own and wanted custody of
them so as to rebury them in traditional fashion. Of these groups, only the Umatilla
pursued further court proceedings. In 2004, the U.S. Ninth Circuit Court of Appeals ruled
that the necessary link between the remains and modem tribal groups had not been met
and thus, the Umatilla were not entitled to them. The basis of the court’s decision was
NAGPRA,or the Native American Graves Protection and Repatriation Act, which states
that any remains found on federal land and proven to be the ancestors of a tribe are the

<54
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www.museum.upenn.edu/Moche/mocheinlro.html
Yahoo! News Wednesday August 9, 2006.
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property of that tribe.

The court ruling allowed anthropologists to conduct tests on the

remains, which showed morphological similarities with New Guinea tribes and
Polynesians, rather than with modern American Indian tribes. The research done on
Kennewick Man has been vital to understanding the migration and population patterns of
people in the Americas.

An Amendment to NAGPRA
In response to the discovery and controversy surrounding Kennewick Man,Doc
Hastings, R-Wash., has proposed a bill that counters John McCain’s bill in the Senate
that would prevent ancient remains from being studied in the future, if they are found on
federal land, as Kennewick Man was. McCain’s bill seeks to redefine Native American
from “is indigenous to the United States” to “is or was indigenous to the United
States. 357 The bill Hastings is seeking to counter would allow Native American groups
to claim the remains of skeletons found on federal land, even if no positive link could be
proven between the remains and the tribe, as in the case of Kennewick Man.

New Guidelines for Museum Acquisitions
The Archaeological Institute of America(ALA)has recently released a statement
that criticizes the Association of Art Museum Directors(AAMD)new set of guidelines
for the loaning and acquisition of artifacts and ancient art. The AIA believes that the
AAMD’s guidelines fall short in several places. For one, the guidelines do not conform
with the International Council of Museums(ICOM)Code of Ethics of 2001 and fail to

,1ri6
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http://www.cr.nps.gov/nagpra/
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require that all acquisitions comply with the countries of origin and of any intermediate
countries through which the artifacts may pass. Furthermore, while the guidelines
recommend that museums not accept artifacts from known sites, it ignores the common
knowledge that most illicit artifacts ai'e stolen from unexcavated or unknown sites. In
response to the AAMD's guidelines, the AIA has proposed four basic principles which
should govern museums' acquisitions. 1. ‘'Museums should adopt a written policy on the
acquisition of antiquities. These policies should be made available to the public on a
museum's website and be widely disseminated. 2. Museums should refuse to acquire
objects that are likely to have been looted in recent times, i.e., those that are not
accompanied by legitimate export documentation from the eountry of origin. 3. Museums
acquisitions policies should include a date before whieh an antiquity being considered foi
acquisition must have been documented if it is not aecompanied by proof of legitimated
export from its country of origin. 4. Museums should exercise due diligence in
determining whether an antiquity possesses legitimate documentation that meets
acquisition standards.

The Euphronios Krater
The Euphronios Krater is considered to be one of the finest painted vessels evei
produced; the art and execution rival Michelangelo. When it was purchased by the New
York Metropolitan Museum of Art in 1972, a reeord $1 million changed hands, the
greatest sum ever paid for an antiquity. The Met purchased the vase from Robert Hecht,
Jr., an American art dealer in Rome, who claimed it was acquired from Dikran Sarrafian,
a Lebanese art dealer whose family had supposedly held the piece since 1920. Even at the
Prc.ss Release of the Areliaeological Institute of Ameriea February 28. 2006.
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time of the acquisition, however, people were suspicious. The investigations since then
carried out in New York and Italy have revealed that the piece was looted from an
Etruscan tomb in Cerveteri, a necropolis near Rome. Hecht had in turn purchased the
vase from Giacomo Medici, an Italian art dealer convicted in 2004 of selling stolen art. In
2006, due to the weight of the evidence, the Met agreed to return the vase to Italy in
359

return for long-term loans of comparable quality and importance.

Trouble at the Getty
For the past few years, it seems that controversy at the J. Paul Getty Museum in
Los Angeles has been nonstop. In 2005, Marion True, former curator of antiquities at the
museum, was indicted with Robert Hecht, Jr. and Giacomo Medici for conspiracy to deal
in stolen art. The case was based on the 1995 raid of a warehouse in Geneva, which
contained over 17,000 pieces. Medici was an’ested in 1997 and was sentenced to 10 years
in prison and a fine of 10 million Euros, the highest penalty ever meted out for an
antiquities crime. Since then. True has also been under investigation by the Greek
360

government for a 2,500-year-old funeral wreath, a case which is ongoing,

In light of

claims made by the Italian government and the True case, the Getty agreed in November
2006 to return 26 pieces in its collection to Italy, which were discovered to be lacking in
legitimate documentation. The Italians had been seeking 52 and the Getty, unlike the
361

Met, will not be receiving reciprocal benefits from the Italians.

Watson 2006
Watson 2006
uw
International Herald Tribune November 22, 2006
ViO
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A Treasure Trove
Spain has recently filed suit in U.S. Federal Court to recover 500,000 gold pieces
found on an allegedly Spanish galleon, claiming that “the kingdom of Spain has not
abandoned its sunken ships or sunken property.” The suit is against Odyssey Marine
Exploration Inc., a Florida-based salvage coiporation which has recently uncovered
several high-profile shipwrecks with substantial amounts of treasure, such as the
Republic, a Civil War-era ship sunk in a storm off the coast of Georgia. Along with the
wreck were found more than 51,000 pieces of gold and silver. Although the ship in
question remains unnamed, Odyssey has disconfirmed it to be the HMS Sussex, which
Spain has contracted Odyssey to locate within its territorial waters. The Sussex is a
British warship, sunk off the coast of Spain in the seventeenth century. In 2000, Spain
won a suit which sought the recovery of material from two ships, the Juno and La
362

Galga.

The Tragedy in Iraq
Of all the recent issues in cultural property and heritage, the continuing plunder of
Iraq’s historical sites is the saddest and most disheartening. After the 2003 invasion, the
Iraq Museum itself was heavily looted, with tens of thousands of pieces stolen, including
the fourth millennium Warka Vase. Although many objects were recovered and are now
safely stored in a welded vault, there are many others still missing. The worst damage,
however, is ongoing. The lack of protection at remote Mesopotamian sites allows looters
unprecedented access and satellite images relay the thousands of trenches dug by treasure
seekers. The estimates of artifacts stolen from their in situ locations ranges from tens of
162
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thousands to hundreds of thousands, with no foreseeable end in sight.

Making the

situation worse are the Iraqi Shite authorities, who seem to have little interest in preIslamic sites. Saddam, on the other hand, likened himself to the ancient kings and even
restored the ziggurat of Babylon. During this time, looters were executed and the
country’s cultural heritage was relatively safe. Today, however, the site of the world’s
oldest civilization is literally being raped under the noses of those in charge. The situation
is so bad that scholars ai’ound the world have been called upon for a vigil service. It
seems that the Lament of Ur, a 2000 B.C. poem bewailing the destruction of the world’s
first city by foreign invaders, is as true today as it was 4,000 years ago.

Chicago Tribune March 22, 2007.
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